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KEMP vs. THOMPSON. 


1. To authorise a recovery in an action of trover, it is essential that the 
plaintiff should prove either a general ur special property in himself. 


Error to the Circuit Court of Choctaw. ‘Tried before the 
Hon. John Bragg. 


J. L. Smrru, for plaintiff in error, cited the following au- 
thorities: Smith v. Lockard, 4 A. R. 288; Wentworth v. The 
People, 4 Scam. 554; Stickney v. Davis, 16 Pick. 19; Burns 
v. Taylor, 3 Port. 187; Hallowell & Aug. B’k v. Howard, 14 
Mass. 181. 


Vary, for the defendant. 


PARSONS, J.—This is an action of trover to recover the 
value of four bales of cotton. Glass, deputy of Thompson, 
who was sheriff of Sumter county, levied upon the cotton in 
question, whilst in the possession of the plaintiff in error, by 
virtue of an attachment against one Pope. The only title set 
up by the plaintiff was such as he acquired by the levy; and 
the levy was the only evidence tending to prove that the cotton 
was the property of Pope. ‘There are several errors assigned, 
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but the decision of tht “first which? is S Presented” by the bill of 
exceptions will suffice to dispose of the cave>s 

At the trial tte counsel for the defendant below requested 
the court to charge the jury ‘that the plaintiff could not re- 
cover unless they were satisfied that the cotton levied on was 
the property of the defendant in the attachment;” which the 
court refused. It is unguestional, le that a party in order to en- 
title himself to recover in this action must prove a property in 
himself; a property either special or general is suflicient; but 
a@ property is essentially necessary.—2 Green. Ev. 65€; 1 Term. 
R. 56. The party consequently had a right to the charge as 
demanded; the Circuit Court erred in refusing it. Let the 
judgment be reversed and the cause remanded. 





DARLING ts. BRYANT & WALKER. 


1. The declarations of one in possession of and having the charge of a 
stcam-boat are competent evidence to show that a third person is, with 
him, a joint owner thereof. 












Error to the County Court of Montgomery. Tried before 
the Hon. Adam C. Felder. 





Tis was an action of detinue by the defendants against the 
plaintiff in error to recover eighty-four pieces of marble, &c. 
I: appears that the marble in question, weighing some thirty-five 
or forty tons, was freighted on the steam-boat Creole from Mo- 
bile to Montgomery, and consigned to the defendant, Darling; 
that the defendant removed the marble from the wharf at Mont- 
gomery, where it had been taken from the boat and deposited, 
without paying the freight, and without the consent of the own- 
ers of the boat or their agents, &e. In the course of the trial 
- the plaintiffs, to prove their joint ownership of the boat, intro- 
duced ene Mayhew as a witness, who testified that Bryant, one 
of the plaintiffs, whilst he was captain and in charge of the boat, 
and before the marble was shipped, told the witness, either at the 
wharf in Mobile, where the boat was then lying, or on the boat 
itself, but the witness thought the former, that Walker was a 
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joint owner of the boat with him. The defendant objected to 
this testimony, on the ground that ownership in Walker could 
not be proved by the declarations of Bryant, but the court 
overruled the objection and refused to exclude the evidence. 
The ruling of the court is the error now relied on for a rever- 
sal of the judgment. 


F. S. Jackson, Martin & Batpwty, for Plaintiff in error: 
The court erred in admitting the declarations of Bryant & Wal- 
ker. ‘The object of their introduction was to prove the distinct 


or present,) and Bryant: The effect of which would be to per- 
mit a party to make testimony for himself—McBride & Wife 
v. Thompson, 8 A. I. 652; Abney v. Kingsland, 10 A. R. 355. 


Etmore & Yancey, for the defendants: The plaintiff’s 
counsel say, the declaration is admissible to show the posses- 
sion and right of possession. This is an admission of property, 
sufficient to sustain the action, and this is all we contend for. 


CHILTON, J.—The proof made by the witness Mayhew of 
the declarations of Bryant, who was in possession of the boat at 
the time such declarations were made, was. properly admitted 
the court. It is a principle of law not any where disputed, that 
the declarations of a tenant in possession either of real or per- 
sonal property, explanatory of his possession, showing that he 
holds in his own right, or in subordination to the tite of another, 
constitute part of the res geste» and are properly allowable as 
evidence. ‘This principle is not denied by the counsel for the 
plaintiff in error; but they insist that the declarations of Bryant 
are not evidence of the title in Walker, and suppose that the 
cases of McBride & Wife v. Thompson, (8 Ala. Rep. 652,) and 
Abney v. Kingsland, 10 Ala. Rep. 355, support thisview. In 
the case first cited, the plaintiffs offered to prove the declara- 
tions of the person under whom they claimed, made while the 
property sued for was in his possession, showing his title to the 
property. But this court held that the Circuit Court properly 
rejected the proposition, which was so broad as to embrace not 
only what the party said explanatory of his possession, but his 
declarations as to the title, how, when, from whom, &c. he ac- 


quired it. It is further said ‘that while it is allowable to prove 
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statements of one in possession and explanatory thereof, it is not 
permissible to show every thing that may have been said by him, 
as that it was acquired bona fide and for a valuable considera- 
tion ; was paid for by the money of a third person, or his own, 
&c.” The same doctrine is re-affirmed in the case last cited, 
(10 Ala. Rep. 355,) where it was proposed on the part of the 
plaintiff in execution to prove on the trial of the right to a slave, 
that the defendant in the execution had stated to the deputy 
sheriff, he desired said deputy to levy an execution upon the 
slave in controversy, that the claimant might buy him at the sale 
for the benefit of the said defendant ; that he (defendant) had mo- 
ney then in his pocket to pay for the slave, &c.”” These decla- 
rations, though the defendant in the execution was in possession 
at the time they were made, were excluded, upon the ground 
that they did not constitute a part of the res gestae, which was, 
the manner in which the party in possession held, but went to 
establish something beyond that: to-wit, facts disconnected with 
the possession. 

We regard these cases as very correct expositions of the law, 
but they do not render the declarations in this case improper 
evidence. In the case before us, Bryant was found in posses- 
sion of the boat. ‘The legal presumption arising upon that pos- 
session was that he wasthe owner. This presumption he could 
rebut by his declarations while in possession, explanatory of the 
manner in which he held—that he held for himself and Walker, 
who were joint owners. The effect of his declarations is to 
make Walker a joint possessor, if the latter affirm their truth, with 
Bryant; and as they qualify the possession, they constitute the 
res gest@, and tend to establish the possession of both Bryant 
and Walker. This being established, the legal presumption of 
ownership arising from such joint possession attaches, and, 
prima facie, entitles them to a joint action. The cases are very 
numerous where such declarations have been allowed, especially 
when made by a party against his interest.—See them collected, 
in 2 Phil. Ev. (C. & H. notes) note 234, pages 601-2-3; ib. 667- 
592-642, n. 256. 

In Webster v. Smith, 10 Ala. Rep. 429, and Beall v. Led- 
low, 14 Ala. Rep. 523, the declarations of a party in possession, 
that the property claimed was not his, but was held under and 
belonged to the claimant, were admitted as competent proof for 
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the claimant.—See, also, Bliss v. Winston, 1 Ala. Rep. 344; 
Oden v. Stubblefield, 4 Ala. Rep. 657; Berry use, &c. v. Hard- 
man, 12 ib. 604; Goodgame v. Cole & Co., ib. 771. These 
authorities may suffice to show that the court did not err in ad- 
mitting the declarations, as shown by the record. 

The other points raised by the assignments of error were not 
insisted on in the argument. We are unable to discover any 
error in the judgment, and it is consequently affirmed. 


COOPER vs. TURRENTINE & FREEMAN. 


1. In an action for a malicious prosecution against the prosecutor, and the 
justice before whom the proceedings were instituted, the affidavit and 
warrant issued thereon are competent evidence. __ 

2. In actions for torts, where two or more are sued, the plaintiff may re- 
cover against one, although the others be acquitted. 


Error to the Circuit Court of Morgan. Tried’ before the 
Hon. Thos. A. Walker. 


Tuts was an action for a malicious prosecution brought by 
the plaintiff against the defendants in error, one of whom is the 
justice of the peace who issued the warrant, The plaintiff of- 
fered in evidence the affidavit made by the defendant Freeman 
and the warrant, which were rejected by the court, whereupon 
the plaintiff excepted and took a non-suit. The ruling of the 
court is the error now assigned. 


Perers, for the plaintiff in error, insists— 
1. That the affidavit and warrant were not only admissible, but 
absolutely essential for the maintenance of the action. 

2. That the plaintiff may recover against Freeman, though 
Turrentine be acquitted, and in support of this proposition:cites 
3 Stark. Ev. (ed. 1842,) 1109, and notes; Comyn’s Dig. Tit. 
Trespass, C. 1; 2 Blacks. Rep. 983; 1 Camp. 187; 1 M. & 
Malk. 69; 9 B. & C. 591; 1€ Mass. 389; 2 Wheat. 345; 1 Bay, 
15; 14 Johns. 119. 
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Rice & CampsBE LL, for the defendants. 


DARGAN, C. J.—In an action for a malicious prosecution 
the plaintiff must show that he has been prosecuted by the de- 
fendant, either criminally or ina civil suit; that the prosecution 
has been terminated in his favor, and that it was instituted ma- 
liciously and without probable cause.—2 Greenl. Ev § 449. 
The fact of the prosecution must be proved by the production 
of a copy of the record, (if the proceedings were had in a court 
of record,) or by the papeis themselves, if they can be obtained. 
As the affidavit made by Freeman and the warrant issued there- 
on by the justice of the peace correspond with the description 
given of them in the declaration, we do not see on what ground 
they were rejected by the court below as evidence. Even if 
the suit could not under any circumstances be maintained 
against Turrentine, the magistrate who issued the warrant on 
the affidavit of Freeman, which, however, is a question we do 
intend to decide in the present condition of the record, still the 
affidavit and warrant were essential evidence to enable the plaintiff 
to recover against Freeman; and the plaintiff may recover against 
him notwithstanding he fails to recover against the justice. In 
actions for torts, whcre two or more are sued, the pla‘ntiff may 
recover against one, although the others be acquitted. Any evi- 
dence. therefore that will sustain the issue against any one of the 
wrong-doers is competent and must be received.—Palmer v. 
Severance & Stewart, and authorities cited in the brief of plain- 
tiff’s counsel. 

The Court erred in rejecting the affidavit and warrant as 
evidence, and the judgment must be reversed and the cause 
remanded. 


STOVALL, By NEXT FRIEND, rs. JOHNSON. 


1. A father is bound to support and protect his children during minority, 
and is consequently entitled to their services and the products of their 
labor, so long as they remain members of his family. 

2. The agreement of a father, in consideration of natural love and affec- 
tion merely, to permit a minor son, who continues under the paternal 
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roof as a member of the family, to cultivate a crop and receive its pro- 
ceeds, is revocable by him at any time, befure the crop is gathered and 
disposed of by the son. 











Error to the Circuit Court of Morgan. Tried before the 


the Hon. Thos. A. Walker. 













Tats was an action of assumpsit by the plaintiff against the 





defendant in error to recover the value of a crop ot corn and 
cotton, sold and delivered, &c. The facts of the case are suf 
ficiently set out in the opinion of the court. The court charged 
the jury, that if they believed from the evidence that the plain- 
tiff was a minor and resided with his father under the same 
roof and shared his bounty and protection 1, asa member of the 
family, es wing the time he was cultivating the yr and that the 
father, when the crop was made, sold arid delivered it to tlfe 
pore the plaintiff was not entitled to recover, and refused 
to charge them, at the request of the plaintiff, that if they believed 
from the evidence, that the father was insolvent, and of intem- 
perate habits, that he failed to provide for the support of the 
plaintiff and for the payment of such debts as he had properly 
and honestly contracted, and that he permitted the plaintiff, 
though a minor and a member of his family, to labor for himself 
and enjoy the profits thereof, under such a state of facts, the 
father could not deprive the plaintiff of the fruits of his labor 
without his consent. 

To the charge given and the refusal to charge as requested 
the plaintiff exc epted and now assigns them as error. 




















Perens, for the plaintiff in error: 
1. There can be no doubt that a minor may enter into legal 
and binding contracts for his own benefit, and espetially can 
this be done with the father’s consent; and the contracts of a 
minor can only be avoided by himself, and not by the party 
with whom he contracts. There is no legal inhibition restrain- 
ing the minor from contracting with the father himself—5 Bouv. 
Bac. Abr. 109, f.; 5 ib. 117, i.3 5 ib. 134; i. 4, and cases there 
cited; Zouch v. Parsons, 3 Burr. r 1811; 3 Burr. 1719; 1 Atk. 
459; Wm. Jones’ R. 157; ib. 182; Bayles v. Dinsley, 3 M. & 
S. 480; Co. Litt. 172, a; 1 “ite 86; 2 9 Bulst.69; Daiton vy. Gibbs, 
5 Bingh. 19S; 5 ib. 234; Turner v. Trisby, 1 Sira.,163; 1 Sid. 
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446; Chapple v. Cooper, 13 M. & W. 259; Turberville v. White- 
house, 1 C. & P. 94; Ellis v. Ellis, 12 Mod. R. 197; S.C. 1 Ld. 
Raym. 334; Harris v. Lee, 1 P. Wms. 482; Clark v. Leslie, 5 
Esp. 28 ; Hedgeley v. Holt, 4 C. & P. 104; Bac. Mx. R. 18; 2 
Keb. 623; Holt v. Ward, 2 Stra. 937; 1 Barnw. R. 290; 6 
Taunt. R. 118; Addison’s Contr. 858, et seg. ; Hanrick v. Bruce, 
2 M. & S. 205; Tucker et al. v. Moreland, 10 Pet. R. 59; Vasse 
v. Smith, 6 Cra. R. 226; S. Cas. 1 Amer. L. Cas. 86-98, and 
notes; 103, et seq.; also cases infra. 

2. If then the father may contract with his minor son, he may 
sell his son his time; or he may give it to him, or which is the 
same thing, he may “emancipate” him and permit him to labor 
for himself: and such a contract is binding on the father and 
he cannot defeat it against the son’s consent. The fact that 
the son, after his emancipation, still continued to remain in the 
family of the father, does not make void the contract of eman- 
cipation ; unless, perhaps, the remaining was against the will of 
the father. At best, it is but a circumstance to show that the 
emancipation had not in reality been granted or accepted. But 
this circumstance being rebutted by proof of an express and ex- 
isting emancipation, the implication of its non-existence fails. 
In Nightingale v. Witherington, and Jenney v. Alden, the Su- 
preme Court of Massachusetts, upon whose authority this court 
relies, in deciding Godfrey v. Hays, expressly affirms this prin- 
ciple. In neither of the cases referred to, had the son totally 
abandoned the family or cut off his connection with the father, 
otherwise than by an express permission to labor for himself in 
the one case, and an implied permission in the other. Yet in 
both these cases the minor’s rights were protected. It is the 
contract of emancipation, and not the place of domicil, that re- 
leases and frees the son from parental servitude.—Nightingale 
v. Witherington, 15 Mass. R. 272; Jenney v. Alden, 12 ib. 375; 
Whiting v. Earle, 3 Pick. 201; Godfrey v. Hays, 6 Ala. R. 501; 
9 Ala. 933; 10 Ala. 348; Lyon ¢¢ al. v. Bowling, 14 Ala. 753- 
763, and cases there cited; Shute v. Dorr, 5 Wend. R. 204. 


L. P. Wacxer, for defendant: 

1. The obligation of the father for the maintenance of the 
son continues so long as the latter remains under the parental 
roof; and as a consequence of this obligation the father is so 
long as the son remains a member of the family entitled to his 
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earnings, which are therefore subject to the payment of the fa- 
ther’s debts. It is only when the father refuses to support his 
child and drives him from the parental roof, or when he permits 
the child to labor for his own benefit, and the latter ceases to be a 
member of his family, thus becoming emancipated, that the earn- 
ings of the child are his own property free from the debts of 
the parent. The decisions of this court are express to the point 
and cover this case completely —6 Ala. 501-503; 14 Ala. 753- 
763; 15 Mass. 272. 

2. It is not the law, as urged by the counsel for the plaintiff 
in error, that the fact of the son’s remaining in the family of the 
father, is mere presumptive evidence (subject to rebuttal by 
proof) that the gift of emancipation had never been perfected by 
an acceptance on the part of the son. ‘The correct principle is, 
that leaving the fumily roof is an essential ingredient in eman- 
cipation; and this, for the reason that the emancipation can 
never be complete while the father’s obligation of maintenance 
continues, and this obligation does continue until the son ceases 
to be a member of the family. Vide authorities, supra. It does 
not appear (as stated by counsel for plaintiff in error) that in 
Nightingale v. Witherington “the son had not abandoned the 
father’s family.” Vide the case.—15 Mass. 272. 

%. Even if it were the law that a son could be emancipated, 
and still live with the family, yet in such case the refusal or the 
inability of the father to support the son, would be necessary to 
constitute emancipation. Now emancipation is never presumed, 
but all the ingredients necessary to constitute it must be strictly 
proved.—Sumner v. Lebec, 3 Green|. 223. There is in this 
case no proof of any such inability or refusal on the part of the 
father to support his son. The confession of the father that he 
is unable to pay the son’s debts, is nothing to the point, unless 
it were shown in addition that these debts were for necessaries 
not otherwise fnrnished by the father. The presumption is that 
so long as the son lives with the father he is maintained and 
supported by him. At any rate, the obligation of the father to 
maintain him continues, and consequently its co-relative, the li- 
ability of the son’s earnings for the father’s debts, also continues. 


PARSONS, J.—It appears that Thomas Stovall, the plain- 
tiff’s father, being insolvent, was in possession of some land, 
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which his brother permitted him to cultivate, and that Thomas 
permitted the plaintiff, his son, to cultivate a portion of it du- 
ring the year 1847, for his own benefit, to enable him to pay 
his debts; the plaintiff being under the age of twenty-one years 
and a member of his father’s family. It appears by the testi- 
mony of ‘Thomas, that after the plaintiff had made the crop on 
his own account and by permission of ‘Thomas, it was sold by 
Peter Stovall, the owner of the land and by whose perinis- 
sion ‘Thomas held it, to the defendant, who gathered it and car- 
ried it away, and this action is brought to recover the value of 
it from the defendant. ‘The witness, Thomas Stovall, further 
stated that he had given the plaintiff his liberty and permitted 
him to labor for his own benefit; that this permission was given 
the year before he commenced the crop, and he-also stated that 
his son was about twenty years of age during the year in which 
the crop was made, and that he, the witness, had no control 
over the crop and never claimed or sold it. But it appeared 
by other proof in the cause, that Thomas Stovall himself sold 
the crop to the defendant, and that the plaintiff, during the whole 
time he was laboring in the crop and making it, and at the time 
it was sold by his father to the defendant, resided in his father’s 
family, on the same premises, and that the plaintiffs sizters, who, 
as I infer, were also members of the family, were seen, ortce 
or twice, in the field, assisting in the crop. 

The question is, whether the sale by ‘Thomas was valid, not- 
withstanding the -plaintiff’s claim to the crop. In Godirey v. 
Hays, 6 Ala. R. 501, it was held by this court, that a father be- 
ing obliged to support his children, is entitled to their services 
during minority, and to the product of their labor, so leng as 
they remain members of his family, but if he drive them away 
or voluntarily permit them to leave him, and previde for them- 
selves, he is not entitled to their earnings: ‘That, therefore, 
where a father made a contract with his son, then living wiih 
him, that he would give him a slave for doing certain work upon 
a mill, which was done and the slave conveyed to the son, the 
slave could be taken in execution at the suit of the father’s 
creditors. <A father is bound to support his minor children and 
is entitled to their services. He may make a gift to them, and 
the gift, if perfected by an actual delivery, is valid, and the father 
cannot revoke it. But if the gift is executory, the father may 
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revoke it at pleasure. A father is under no positive obligation 
to advance or even to educate his children. These are duties 
of imperfect obligation. But such obligations are no conside- 
ration to support a father’s promise to his child to perform them. 
Naiural love and affection may be a good consideration to raise 
a use, upon a conveyance by bargain and sale, and they are a 
good consideration to support a deed generally. But they are 
not a suflicient consideration to support a promise or executory 
contract.—F ink v. Cox, executor, &c., 15 Johns. R.145. In 
the present case, the father had not cast off his son upon the 
world: He remained under the parental roof as one of the 
family: The father was still bound for his support and entitled 
to his services: He had given him the privilege to make a crop 
for his own benefit on land which for the time belonged to the 
father: And the father, according to some of the evidence in 
¢ the cause, sold and deliv ered the crop to the defendant, before 















it was gathered. This was an effectual revocation of the au- 
thority which the father had given the son to make the crop for 
his own benefit, before the son had received the fruits of bis la- 


bor. It appears to me that if a father, without any considera- 
a 


tion, or merely on the consideration of natural love nd affection, 
emancipate his son inthis way, still retaining him in his house as 








one of his { ‘amily, the emancipation is a nullity, or may be revoked 
at pleasure. It would be hard upon the father, if it were not so, 
since he is legally responsible for his support, and morally respon- 
sible for the parental ‘ééttol duetoason. ‘The father’s promise 
to give the son his time, or his gift to the son of a portion of the 







time of his minority, is executory in its very nature until the time 
has fully elapsed, and in the meantime the father may revoke 
it at pleasure; certainly so, if the son remain in the father’s 

family. ‘The father, therefore, can prevent the son, under such 
circumstances, from com; pleting any undertaking, in which others 
are not concerned. As the father, in such cases, may effectu- 
ally deprive the son of the fruits of his laber, it would seem to 
follow that he may take them himself, under his general right to 
his son’s services. It is unnecessary to enquire how far this is 









true in a case in which the son may advance, or agree to ad- 
vance, a valuable consideration. It does not appear that the 
plaintiff bestowed any thing but his services, and they belonged 
to his father; nor is it necessary to enquire what might have 
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been the plaintiff’s right to the crop, if he had been permitted 
to gather it, for his father, as some of the evidence shows, sold 
and delivered it to the defendant before it was gathered, and 
we think this sale was good against the plaintiff. We can- 
not discover that the Circuit Judge charged any thing incon- 
sistent with the principles of this opinion, nor did he refuse any 
charge which he ought to have given. Let the judgment be 
affirmed. 





McINTOSH et ats. vs. WALKER. 


1. The undivided interest of a mother in slaves, bequeathed to herself and 
children jointly,—one third to her during her widowhood, and the other 
two thirds to her children,—is subject to be sold under execution at 
law. 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. George Goldthwaite.. 


Tuts was a trial of the right of property in a slave, levied 
on under an execution in favor of the defendant in error against 
Sarah McIntosh, and claimed by the plaintiffs in error through 
their next friend, Edward H. Grant. The facts appear in the 
opinion of the court. 


F. S. Jackson, for the plaintiffs in error. 
Mays, for the defendant. 


CHILTON, J.—By the will of Mrs. Elizabeih McIntosh, 
the slave in controversy, with others, is bequeathed to her son 
John MclIutosh, and her daughter Farella Wright, “to be equally 
divided between them, and to have the use of them during their 
natural lives, and at the death of John, living his wife, (who 
is the defendant in the execution,) she is to have the use of 
one third part of his part for her support, during her widow- 
hood, the other two thirds to the children of John. If his 
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widow should again marry, the third allotted her shall vest 
equally in the children of John.” It appears that in this case 
the son, John McIntosh, died, leaving the present defendant in 
the execution, Sarah McIntosh, his widow, and four children, 
who are minors, and on whose behalf E. H. Grant interposes 
this claim for the slave. It further appears, that the slaves so 
bequeathed to John have never been divided between his wife 
and children, but were kept by the defendant in the execution, 
in whose possession the slave in controversy was at the time of 
the levy, and with whom also the children lived. This being 
substantially the evidence, the court charged the jury, that if 
they believed the slave claimed was formerly the property of the 
testatrix, Mrs. Elizabeth McIntosh, and was received by John 
McIntosh under said wili, and that the defendant in execution 
was the widow of said John McIntosh, and his wife at the exe- 
cution and probate of said will, and that after the death of said 
John, she was in the possession of said slave, claiming and 
holding under said will, that they should find the property sub- 
ject,—to which charge the claimants excepted, and now here 
assign the same for error. 

The counsel for the plaintiffs in error insists that here was a 
joint interest in the mother and the children, not subject at law 
to the debts of the mother, and that her creditors can alone sep- 
arate and subject her undivided third interest by proceeding in 
a court of equity, and he relies upon the cases of Fellows, 
Wardsworth & Co. v. Tann et als., 9 Ala. Rep. 999, and Spear, 


trustee, v. Walkley, 10 Ala. 328, to sustain this view. In the. 


first case, the effort had been made to subject the slave to the 
payment of the debts of the husband of Mrs. Tann, which slave 
had been conveyed by deed of gift to her, before her marriage 
with the defendant Tann, to her and the heirs of her body, to 
be under her control and employment in the most profitable 
way, for the use and support of herself and her heirs, during 
their lives, and after her death, the property to be divided among 
her heirs. It appeared that the property, for more than twenty 
years, had been treated as the separate estate of the daughter 
and her children, she being a widow at the time of her marriage 
with Tann. It was held, that the deed vested the daughter and 
her children collectively with an interest, which the creditors of 
the husband could not divest, as it respects the children, through 
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the medium of any forum, and as it respects the daughiter (the 
wife) not by levy and sale under execution at law; that if the 
daughter had an interest in the slave, or in the profits accruing 
from her employment, which the creditor of the husband sought 
to condemn to the satisfaction of his judgment, he must proceed 
in equity. It will readily be perceived that the gift to Mrs. 
Tann, for the use and support of herself and children, vested 
an interest in the children conjointly with herself, which would 
have been defeated, could the slave have been seized and sold 
out'of her possession, under whose entire control it was placed, 
to carry out the intention of the donor. So also in the case of 
Spear v. Walkley, supra, the slaves were to be held and worked 
by the husband for the use of his wife and children; this was 
held to create a personal trust, which could not be defeated by 
levy and sale. ‘The same doctrine is held in Lavender v. Lee, 
14 Ala. Rep. 6SS~693, where the gift was to the husband in 
trust for the use, benefit and behoof of himself, his wife, and 
present and future children. ‘This, it was said, created a per- 
sonal trust, and although the husband had an interest, still it 
was to be enjoyed collectively by the family in the personal use 
of the slaves, or as the deed declared, in “‘ the use, services and 
labor of the slaves.”’ In that case it was also said that the trust 
for the benefit of the wife and children would fail, and the inten- 
tion of the donor be wholly frustrated, if the slaves could be 
seized and sold forthe debts of the trustee. In Hale v. Stone, 
where the previous decisions are collated, it is stated as the re- 


- sult of them, that where by the terms of the iustrument the 





party, whose interest is sought to be condemned, is to enjoy 
the property in connection with others, who are also the objects 
of the donor’s bounty, such interest cannot be made subject at 
law to the payment of such party’s debts, if the seizure and 
sale of the property would defeat the intention of the donor, in 
respect of the other beneficiaries, or destroy the trust—14 Ala. 
Rep. 810; see also Rugely & Harrison v. Robeson, 10 Ala. R. 
702. In Jasper & Marlin v. Howard, trustee, 12 Ala. 652, 
the bequest was to the daughter, to enable her to su pport, school 
and clothe her children during her natural life, &c., and it was 
held that this did not create such an estate in the daughter as 
could be sold under execution against her husband; for it was 
manifest, if she had been deprived of the slaves, she could not 
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have carried out the trust for the benefit of the children. All 
these cases are clearly distinguishable, however, from the case 
at bar. Here, the will invests the defendant in the execution 
with an undivided interest of one third in the slaves. It is not 
to be enjoyed collectively with the children, and is capable of 
separation, as no intention of the donor in respect to the other 
beneficiaries will be defeated. ‘Phe purchaser would only take 


such estate as Mrs. McIntosh had, and would become a joiut 
proprietor with the children during the widowhood of Mrs. Mc- 


Intosh. 

If this view of the case be correct, then I conceive that the 
case is analagous in principle to those cases where the interest 
of one of several joint proprietors of a chattel may be levied 
upon by execution at law: such, for example, as the levying 
upon partnership property for the separate debt of one of the 
partners.— Winston v. Ewing, 1 Ala. Rep. 129, where the 
authorities are collated; Moore & Co. v. Sample, 3 ib. 319; 
Story on Partnership, 373, et seg. Upon the same principle, 
the interest of the mortgagor who is in possession may be 
sold.—McGregor & Darling v. Hall, 3 8. & P. 397; Me- 
Gehee v. Carpenter, 4 Por. 469. 

As in this case Mrs. McIntosh does not hold the property 
as trustee, and as the interest of the other joint proprietors 
will not be affected by the sale of her one third interest in 
the property during her widowhood, we see no reason why 
her iuterest may not be sold under execution at law. 

Our conclusion is, there was no error in the charge of the 
court, and the judgment is consequently affirmed. 





MAY, TINDALL, er at. rs. WILLIAMS, 


1, If an answer contains a response to any one of the material allegations 
of the bill, it cannot be stricken from the file, but the complainant 
should except to it, if he deems it insufficient. 

2. A party to a suit is not compelled to employ counsel to conduct it, but 
has the constituiional right to appear in p-upria perscna, 
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Error to the Chancery Court of Greene. ‘Tried before the 
Hon. W. W. Mason. 


J. B. Cuarx, for plaintiffs in error. 
Murpuy, for defendant. 


DARGAN, C. J.—This bill was filed by Ferdinand Wil- 
liams, for the purpose of enforcing a trust created by a deed 
executed by Harvey Tindall, in favor of John and James 
May, to secure the payment of several debts, amongst which 
is the note described in the bill. The bill was taken as confessed 
against the Mays. But Tindall answered it, and his answer 
was filed the 9th of September 1845. At the February Term 
1848, on the motion of the complainant, this answer was 
stricken from the file and a decree pro confesso rendered for 
want of an answer. A reference was then ordered to ascertain 
the amount due the complainant and a final decree rendered. 
No reason is assigned in the order of the chancellor for taking 
the answer off the file, and we can perceive none why i should 
have been done. The answer cannot be considered a nullity, 
(even if it could be held imperfect in any respect,) and the rule 
is that if any part of the instrument, purporting to be an answer, 
is entitled to the character of an answer, that is, if it be an an- 
swer to any one material fact alleged in the bill, the court will 
not take it off the file, but will leave the plaintiff to except to 
it for insufficiency.—2 Daniel’s Ch. Pr. 920. It is true the an- 
swer is not signed by counsel, -but in this State every person 
has the right to prosecute or defend any suit in favor of, or 
against himself, either by himself or by counsel ; he is not com- 
pelled by law to employ counsel to conduct his suit, but may 
appear himself before any court and prosecute or defend in 
propria persona.—See Constitution of Ala. art. 1, sec. 29. 

The court erred in taking the answer off the file, and the de- 
cree must be reversed and the cause remanded. 
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DREW vs. RICKS. 


1. The person apprehending a runaway s!ave is entitled to the reward pre- 
scribed by the statute so soon as he carries him befure a justice of the 
peace. 

2. In an action against the owner te recover the reward prescribed by 
statute for apprehending and carrying a runaway slave before a justice, 
no previous demand need be proven. 


Error to the County Court of Greene. 
Erwin, for plaintiff in error. 
Hate, for defendant. 


PARSONS, J.—The defendant in error brought his suit 
against the plaintiff, before a justice of the peace, to recover 
the reward allowed by law for apprehending a runaway slave, 
that belonged to the plaintiff in error. Upon this subject, it is 
enacted, that ‘‘All runaway slaves may be lawfully apprehended 
by any person, and carried before the next justice of the peace, 
who shall either commit them to the county jail, or send them 
to the owner, if known, who shall pay for every slave so taken 
up, the sum of six dollars to the person apprehending him or 
her, and also all reasonable costs and charges.””—Clay’s Dig. 
641, § 14. 

The defendant in error recovered a judgment for the six 
dollars before the justice of the peace, and the plaintiff in er- 
ror, having appealed to the County Court of Greene, the de- 
fendant in error there recovered judgment for the same amount, 
upon which the plaintiff in error brought the cause here by 
writ of error. It appears by the bill of exceptions that the de- 
fendant in error, Ricks, did arrest the slave and take him be- 
fore a justice, and that the slave belonged to Drew and had run 
away; also, that the justice ordered the slave to be committed, 
but that Ricks refused to take the slave to jail, to which the 
slave was committed, or to deliver him to his master; that the 
justice thereupon applied to one Toney to take charge of the 


slave and to take him to jail, or to his master. The justice, 
3 
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on the trial in the County Court, testified that when he applied 
to Toney, he informed him of the refusal of Ricks to take 
charge of the slave, and told him that he should have the costs, 
or fees, allowed by law for doing so, but the witness could not 
say whether he intended to include the fee for apprehending 
the slave or not in what he said to Toney. This conversation 
was in the absence of Ricks. ‘Toney testified that the justice, 
to induce him to take charge of the slave, told him that Ricks 
had forfeited his right to the fee of six dollars, by refusing to 
take charge of the slave, and if he, Toney, would take the slave 
to jail, or to his master, he should have this fee as well as the 
other costs and charges; that upon this he took the slave to his 
master’s residence and delivered him to his son, and that afier- 
wards the master, Mr. Drew, paid him the six dollars and also 
the costs. There was no evidence that Drew, at the time of 
this payment, was aware of the fact that Ricks had apprehended 
the slave. ‘There was no evidence to show that Ricks ever 
assented to the payment to Toney, or that Ricks had ever de- 
manded payment of Drew. 

1. It is our construction of this statute, that the person ap- 
prehending a runaway slave becomes entitled to the reward of 
six dollars, so soon as he carries the slave before a justice of 
the peace. The rest becomes the official duty of the justice. 
Who is to commit the slave or to send him to his owner? It 
is the justice. And when this is done, the owner “ shall pay 
for every slave so taken up, the sum of six dollars to the per- 
son apprehending him or her, and also all reasonable costs and 
charges.” ‘The sum of six dollars is to be paid to the person 
apprehending, and the owner is also to pay all reasonable costs 
and charges, but it is not said to whom they shall be paid. 
This omission was evidently designed, because it was intended 
that the costs and charges, exclusive of what the justice might 
charge, should be paid to the person rendering the further ser- 
vice, in conveying the slave to jail or to his master. This 
might be the person originally apprehending the slave, or it 
might be another person, but the person apprehending the slave 
could not forfeit the reward by declining the further service. 

2. The next question arises out of the supposed necessity of 
a demand of the sum of six dollars before suit. This, we think, 
was not necessary. Mr. Drew was aware of the fact that his 
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runaway slave had been apprehended, but he paid the reward 
to the wrong person. ‘This was at his peril. There are cases 
arising out of contracts, in which it is necessary to allege and 
prove a special request to pay or perform, but this in general is 
necessary only when it is proper as part of the contract to make 
the request, as if A. promise B. to deliver him two pipes of 
wine out of A.’s cellar, to be chosen by B., in such case B. 
must make the request.—3 Salk. 308. There are cases also 
in which it has been held that the party claiming a payment 
must give notice of the happening of the event upon which the 
payment was to be made, as where.the payment was to be made 
when the obligee should return from Hamburgh.—3 Salk. 247. 
There are several cases, however, directly contrary to this in 
Comyn’s Digest, Pleader, (c. 75.) We do not find any au- 
thority to show the necessity of a special request or notice in 
such a case as this. As before remarked, Drew was aware of 
the apprehension of his slave before this suit was brought; and 
besides, his liability to pay was perfect, so soon as the slave 
was taken and delivered to the justice. The statute requires 
neither demand nor notice, and we cannot require them. Let 
the judgment be affirmed. 





LEAIRD vs. DAVIS. 


1. It isa complete defence to an action for a malicious prosecution, that 
the defendant instituted it in good faith, under the advice of counsel, 
given upon a full and fair disclosure of the facts. 


Error to the Circuit Court of Barbour. ‘Tried before the 
Hon. Sam’! Chapman. 


Cocuran & Sayre, for the plaintiff in error. 
Burorp, for the defendant. 


CHILTON, J.—The defendant in error, who was the plain- 
tiff below, brought his action of trespass on the case against 
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Leaird for a malicious prosecution. Pleas, not guilty, and 
probable cause. Judgment on verdict against plaintiff in error 
for seventy-five dollars. 

Upon the trial in the court below the defendant in that court 
proved that he had detailed to a lawyer all the facts applicable 
to the prosecution which he afterwards set on foot, and for 
which this suit was brought, and that the attorney gave him ad- 
vice, upon said state of facts, that the plaintiff below had been 
guilty of negro-stealing, and further advised said defendant to 
sue out a warrant against said plaintiff for said offence; and 
that he, the defendant, acted upon said advice, and sued out 
the warrant. Upon this state of the facts the Circuit Judge 
instructed the jury “that though the defendant may have acted 
in good faith upon the-advice of said lawyer, that this afforded 
the defendant no complete or full justification, but could be 
considered by the jury in mitigation of damages.” This 
charge, being excepted to, is assigned here for error. 

The law is well settled, that to enable the plaintiff to main- 
tain this action, two things must concur: 1. There must have 
been a want of probable cause. 2. The prosecution and con- 
sequent arrest must have been malicious. To constitute malice, 
it is not necessary that the party should have been influenced 
by base passions, such as revenge or gross malignity. It is 
sufficient that he recklessly or wantonly set on foot the prose- 
cution, with the knowledge or belief that he had no sufficient 
ground therefor.—Blount v. Little, 3 Mason, 102-4; Chandler 
v. McPherson, 11 Ala. Rep. 916. In the case last above cited, 
itis said, “If there was no malice, though there be na probable 
cause, yet no action lies.” —Citing 2 Danes’ Abr. 723-24-28; 2 
Saund. Pl. & Ev. 654-9-662. The charge in that case was in 
substance that if the jury should be satisfied from the proof 
that the defendant in procuring the plaintiff to be prosecuted, 
&c., acted under the honest belief that he was concerned in the 
commission of the offence with which he was charged, then 
they should find for the defendant although there was no 
probable cause for the prosecution, and this charge was af- 
firmed as a correct proposition of law. 

It is the policy of the law, as I conceive, that persons should 
rot be held accountable who in good faith and with an honest 
belief of the defendant's guilt, should set on foot a prosecution. 
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Were it otherwise offenders would shelter themselves behind 
the perils, which their arrest would entail upon the prosecutor, 
and perhaps few persons would be found to aid in preserving 
the public peace and security, and in vindicating the law which 
furnished them no protection. On the other hand, the law will 
not minister to the gratification of private malice or revenge, 
and in the absence of probable cause requires the prosecutor to 
show that he acted in good faith, which implies the absence of 
malice. So it has frequently been held the defendant may re- 
but the presumption of malice, arising from the want of proba- 
ble cause, by proof of his having first obtained the advice and 
opinion of counsel in respect to the plaintiff’s liability to the 
prosecution, and of his action under that advice, bona fide, hav- 
ing in obtaining it presented the facts and circumstances fairly 
and truly before the counsel. See cases cited above.—1 B. & 
P. 388; 2 ib. 129; 3 G. & Johns. 377; 2 B. & C. 693; 4 
Mass. 389. 

Tested by the principles above referred to, it is very clear the 
charge given by the court below cannot be supported. The 
defendant below fairly laid the facts before counsel, who ad- 
vised him that the plaintiff was guilty under the facts of a vio- 
lation of the criminal laws of the country—such a violation as 
becomes the duty of every good citizen to see duly investigated 
and the offender, if guilty, brought to condign pnnishment. 
He acted in good fuith, that is, as we understand the court, 
without malice, in instituting the prosecution upon such advice. 
We feel no hesitation in saying that, according to the most ap- 
proved authorities this amounts to a full and complete defence 
to the action, inasmuch as the charge assumes that one essen- 
tial element, malice, is wanting, without which it would seem a 
solecism ta say there could be a malicious prosecution. 

Let the judgment be reversed and the cause remanded. 
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HUMPHREY vs. WHITTEN. 


1. Humphreys and Humphrey are not the same names either in spelling 
or sound, and it is good matter in abatement that the defendant is de- 
clared against by the former when his true sur-name is the latter. 

2. A plea in abatement, which sets up new matter, should conclude with 
a verification, and where it fails to do so, is fatally defective. 

3. In this State, defects in pleas in abatement are reached as at common 
law by general demurrer. The statute abolishing special demurrers has 
no application to such pleas. 


Error to the Circuit Court of Lauderdale. Tried before the 
Hon. Daniel Coleman. 


Trover by the defendant against the plaintiff in error for 
the conversion of a horse. The defendant was declared against 
by the name of James Humphreys and filed as a plea ‘that he 
now is and always was called and known by the name of James 
Humphrey, and not James Humphreys, as by the plaintiff’s 
writ is supposed: wherefore he prays judgment of said writ 
that the same be quashed.” To this plea, which was sworn to 
by the defendant, the plaintiff demurred, and the court sus- 
tained the demurrer. The ruling of the court is now assigned 
as error. 


L. P. Waker, for the plaintiff in error: 

1. The only question in this case arises on the ruling of the 
Circuit Judge in sustaining the demurrer to the defendant’s plea 
in abatement. ‘The plea alleges that the name of the defend- 
ant is James Humphrey, and he is sued by the name of James 
Humphreys. 'The demurrer admits the truth of the plea, and 
the only question is whether the matter of it be fatal. If the 
misnomer be substantial it is good cause for abatement of the 
proceedings, and the criterion by which it is determined is to 
enquire whether the name disclosed in the plea has the same 
sound with that by which the party was brought into court.— 
Lynes v. The State, 5 Porter, 240-241. It is too plain for 
argument that Humphrey and Humphreys are not tdem sonans. 
The following names have been held not to be idem sonans.— 
Lynes and Lyons, 5 Porter, supra ; McCann and McCarn, Russ. 
& Ryan, 351; Shakepeare and Shakespeare, 10 East. 83. (‘This 
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is directly in point.) Tarbart and Tubart, 5 Taunt. 14; see 
also 1 Chitty Pl. 244, to 248-451; 16 East. 110; 11 Ala. 283-287. 

2. If the defendant was as well known by the name of Hum- 
phreys as Humphrey, the plaintiff should have replied the fact.— 
3 Caines’ R. 219; Ham. 61; 3 Taunton, 505. 


No counsel for defendant. 


PARSONS, J.—In spelling and in sound there is a percep- 
tible difference between the names of Humphreys and Hum- 
phrey. They are different names. ‘The plea in this respect 
is therefore good. But the plea concludes neither with a veri- 
fication, nor to the country. It denies the sur-name, Hum- 
phreys, by which the defendant is sued, and avers his true sur- 
name tobe Humphrey. This last is new matter, and, of course, 
the plea should have concluded with a verification, in order that 
the plaintiff might have an opportunity to answer it.—1 Saun- 
ders’ R. 103, n. 13 Service v. Heermance, 1 Johns. R. 90. 
The plaintiff below filed a general demurrer to this plea, and it 
was sustained by the Circuit Court. It does not appear upon 
what ground it was sustained, but it is sufficient that there is a 
good grouna, the omission of the verification. Our statutes 
relative to amendments and special demurrers have produced 
no change of the law in respect of this question, but it stands 
as at common law. Although there were special demurrers at 
common law, they were rarely used and never necessary except 
in cases of duplicity. ‘The statute, 27 Eliz. c. 5, rendered it 
necessary to demur specially when the party desired advantage 
of any imperfection, defect or want of form, in any writ, plaint, 
&c. Then came the statute of 4 Ann. c. 16, § 1, which ren- 
dered a special demurrer necessary in relation to various causes, 
which were still regarded as matters of substance. ‘This statute, 
among other things, rendered it necessary to demur specially 
for the want of the averment or verification in question. But these 
statutes did not extend to pleas in abatement. It was never ne- 
cessary to demur specially to them.—1 Tidd’s Practice, 695-6, 
ninth edition. By our statute of 1807, it became necessary here 
to demur specially for any defect or want of form in writs, decla- 
rations, or other pleading, &e.—Clay’s Dig. 321, § 50. The want 
of the necessary verification in concluding a plea in bar, could only 
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be taken advantage of since this statute, I presume, by a special 
demurrer. But the act of 1824 takes away all special demur- 
rers.—Clay’s Dig. 334, 4118. It says ‘‘no demurrer shall 
have any other effect than that of a general demurrer.” I pre- 
sume there is no mode now of taking advantage of an error of 
this kind, in a plea inbar. But this is not the case here in re- 
lation to a plea in abatement, any more than in England, for it 
has been held by this court that our statutes do not extend 
to pleas in abatement, or, at least, that the last-mentioned 
act does not.—Casey v. Cleveland et. al.,'7 Porter, 445. We 
have no hesitation in concluding that pleas in abatement are not 
affected by these statutes and that they are left as at common 
law when a special demurrer was never necessary, unless in 
cases of duplicity. Let the judgment be affirmed. 





REYNOLDS er at. vs. THE HEIRS AND ADM’RS 
OF MARDIS. 


1. Where partners agree to invest equal amounts of money in their com- 
mon business, and one advances a larger sum than the cther, he is enti- 
tled upon settlement to an allowance of interest on one half the excess 
so advanced by him from the date of its appropriation to the use of the 
firm. 


Error to the Chancery Court of Talladega. Tried before 
the Hon. David G. Ligon. 


Rice & Morean, for plaintiffs. 


Wuirte & Parsons, for defendants: 

The remedy of plaintiff in error is by action at law for the 
failure of Mardis to invest as much in the partnership as he 
(Reynolds) did, as it is alleged by Reynolds that this was one 
of the stipulations of the contract of partnership—that each 
partner should invest an equal amount.—Boyd v. Mynatt, 4 
Ala. Rep. 79; Story on Part. 327. If the complainant was 
not entitled to the sum granted and interest thereon from the 
time indicated in the decree of the chancellor, he is certainly 
not entitled to that sum with longer interest. 








JUNE TERM, 1849. 33 
Reynolds et al. v. The Heirs & Adm’rs of Mardis. 








There was no neglect or refusal on the part of Mardis’ rep- 
resentatives, or culpable omission to pay, and in such case in- 
terest is not chargeable, unless by the terms of the contract in- 
terest was to be paid.—Hubbard v. Charlestown R. R. Co., 11 
Met. 124; Colgin v. Cummin, 1 Por. 156; T. & J. Kirkman 
v. Vanlier, 7 Ala. 229-30. 

Interest on an unliquidated account ought not to be allowed. 
Consequa v. Fanning, 3 Johns. Ch. Rep. 587; McConico v. 
Curgen, 2 Call, 301; Waggoner v. Gray, 2 H. & M. 603; 
Knight v. Mitchell, 3 Brevard, 506; Shoolbread v. Elliott, 1 
ib. 423. Nor should interest be allowed upon mutual accounts 
when the balance was continually changing, and there was no 
stipulated period of credit——Raymond v. Adm’r of Isham, 8 
Ver. 258. 

A partner is not liable to pay interest on partnership accounts 
before settlement and balance struck.—Dexter v. Arnold, 3 Ma- 
son, 284; Smith v. Barrow, 2 Term Rep. 476. 

No interest can be allowed in a deeree for either past or fu- 
ture time, upon a bill for an account before unliquidated.—Neal 
v. Keel, 4 Munro, 164, cited 1 Am. Eq. Dig. 641, § 37. 


DARGAN, C. J.—This is a cause to which there are many 
parties, and the facts numerous and complicated; yet there is 
but one question presented to this court, and that involves the 
rights of Walker Reynolds and the representatives of Samuel 
W. Mardis alone. We shall therefore state those facts only 
which give rise to the question. Walker Reynolds and Samuel 
W. Mardis entered into an agreement which made them part- 
ners, for the purpose of buying and selling Indian lands situated 
in the Coosa and Tallapoosa Land District. Each partner was 
to furnish an equal amount of capital; and after the purchases 
were made and the land sold, the nett profits, after refunding 
the capital, were to be equally divided between them. Mardis 
was to make purchases from the Indians, either by himself or 
through others. Under this agreement, Reynolds advanced a 
considerable amount of money to Mardis, who purchased a nuin- 
ber of tracts of land. Before these lands were sold, Mardis 
died, and the object of the cross bill filed by Reynolds against 
his heirs and representatives is to ascertain the lands purchased, 
to have them sold, and the accounts of the partnership settled. 
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It became necessary to ascertain how much money each partner 
had advanced in the purchase of the lands, and a reference was 
made to the register of the court for this purpose, who in the 
year 1844 reported that there had been invested in the pur- 
chase of lands $13,425 55; that of this sum Reynolds had ad- 
vanced $7,563 68, and Mardis the sum of $5,861 87 1-2, and 
consequently that Reynolds had advanced $1,701 SO 1-2 more 
than Mardis. Reynolds claimed that interest should be allowed 
him in the settlement upon the sum which had been advanced 
by him over and above his proportionate share according to the 
terms of the agreement. In 1846, Chancellor Ligon ordered a 
reference to the register, to ascertain the interest on this sum, 
directing him to compute interest from the date of his report 
ascertaining the amount that Reynolds had advanced more than 
had been advanced by Mardis. It does not appear that the re- 
gister ever acted on this reference, but in 1847 Chancellor Ma- 
son renewed the order of reference, directing the register to 
calculate interest on this sum from the date of the last invest- 
ment made by Mardis in the purchase of land under the agree- 
ment. The register reported accordingly, and calculated inter- 
est from the 1st of October 1836, having ascertained that this 
was the date of the last investment made by Mardis in the pur- 
chase of Jands under the contract. ‘The report, however, was 
made to the next succeeding term of the court. ‘To this report 
the representatives of Mardis -excepted, on the ground that Rey- 
nolds was entitled to interest on this item only from the date of 
the report of the register in 1844, ascertaining the amount that 
Reynolds had advanced on the purchase of the land over and 
above his proportionate share according to the agreement.— 
Chancellor Ligon, before whom the exceptions were made, sus- 
tained them, and set asidesthe report so far as relates to this 
item, and directed the register to ascertain the amount due Rey- 
nolds, computing interest from the date of his report in 1844. 
The register reported accordingly, calculating interest at eight 
per cent. on half this item from the date of his report in 1844. 
To this report Reynolds excepted, but his exception was over- 
ruled, and the report of the register was confirmed. 

The only question to be examined is, from what time shall 
interest be allowed to Reynolds, and whether the representatives 
of Mardis shall be charged with the whole interest, or whether 
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the firm of Reynolds & Mardis should be charged with the in- 
terest, which would reduce the amount of interest that the rep- 
resentatives of Mardis would pay to Reynolds one half. 

In the case of Lewis v. Bradford, 8 Ala. 632, it is said, that 
where one receives interest from the money of another, or de- 
rives an advantage from its use, he must pay interest to the 
owner. The same principle is asserted in Kirkman v. Vanlier, 
7 Ala. 230; Lamb v. Lamb, 11 Pick. 374; 9 Johns. 71; Slaugh- 
ton v. Lynch, 1 Johns. Ch. 466. By this rule, which is well 
settled, the owner of the money is entitled to interest from the 
time the money was used or appropriated ; then it began to bear 
interest in fayor of the party using it, or to be productive of ad- 
vantage to him, and from that time should he pay interest to 
him to whom the money belonged. The contract between the 
parties was that each partner should advance an equal amount 
of money in the purchase of land; it did not contemplate that 
lands should be purchased exclusively with the money of one, 
in the profits of which the other was to participate. The report 
of the register, however, shows that Mardis invested in the pur- 
chase of the lands seventeen hundred and one dollars eighty 
and a half cents of the money of Reynolds more than he did of 
his own. In the lands thus purchased with this sum he had a 
joint interest with Reynolds, and so derived advantage from the 
use of his money. He must therefore pay interest from the 
time the money was used by him in making the purchase, and 
we think that the date of the last investment made by Mardis on 
account of himself and Reynolds is the correct point of time 
from which the representatives of Mardis should be charged 
with interest. ‘The chancellor therefore erred in directing in- 
terest to be computed from the date of the register’s report in 
1844. But it is very clear that the representatives of Mardis 
should not be charged with the whole interest ; the lands pur- 
chased with the money were the joint property of Mardis and 
Reynolds, and as partnership property have been sold.- Both 
Reynolds and Mardis have participated in the profits, and both, 
therefore, should be charged with interest. It is but the com- 
mon case of a firm using the money of an individual member of 
it; in such a case the firm is the debtor to the member for both 
principal and interest, and upon a settlement, each member of 
the firm must bear his proportion of the interest as well as of 
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the principal. Had the money been borrowed by Reynolds 
and Mardis of a third person, of course the firm would be ac- 
countable for the interest. ‘That the money used by the firm 
belonged to one of its members can make no difference. The 
representatives of Mardis should therefore be charged with one 
half the interest accruing on this sum of seventeen hundred and 
one dollars eighty and a half cents—not with the whole. ‘To 
charge the representatives of Mardis with the entire interest 
would be to charge one member of a firm with the payment of 
all the interest accruing on money used on account of the part- 
nership, and in the profits of which all the members participated. 

The decree, therefore, must be reversed so far as relates to 
this item, but it is in all other respects affirmed, and the cause is 
remanded for further proceedings. 


FLOURNOY vs. MIMS er ats. 


1. M and others as his securities executed a forthcoming bond payable 
to Jacob A. Tuberney, conditioned to pay to the sheriff the amount of 
an execution in his hands in favor of Jacob A. Flournoy, or to deliver 
to him certain property on which it had been levied: Held— 

1. That parol evidence is inadmissible to show that the namo inserted 
in the penal part of the bond was intended for that of the plaintiff in 
execution. 

2. That the bond is not amendable without the consent of the obligors. 


Error to the Circuit Court of Macon. Tried before the Hon. 
John J. Woodward. 


Cocxe, for plaintiff in error: 

1. The name of the obligee in the penal part of the bond Je- 
ing illegible, it was clearly competent to prove by parol what 
name was intended.—Chitty on Bills, 176-7, note k; 10 Ala. 
828; Boyd v. Gilchrist, 15 Ala. $49, and authorities there 
cited; Smith v. Redus and Wife, 9 Ala. 99; 4 B. & C. 235; 
2 Stark. 29. 

2. But if it be conceded that parol evidence is inadmissible 
for that purpose, the bond is good without it. The condition 
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shows who the obligee was, and by it the bond, if necessary, 
should have been amended in the court below, and will be con- 
sidered as amended here, theugh no amendment has in fact 
been made.—Smith v. Redus and Wife, 9 Ala. 99; 3 Cowen, 
42, note; Chitty on Con. (last ed.) 83-4; 2.N. Hamps. 310; 
Elliott v. Elliott, 1 Dallas, 379. The bill of exceptions shows 
that there was no controversy about the fact that this identical 
bond was taken for the forthcoming. of property levied on by 
the sheriff by virtue of the execution in favor of Jacob A. Flour- 
noy, described in the condition, and the statute requires that the 
bond shall be made payable to the plaintiff in execution. It was 
clearly a clerical misprision, and amendable.—See authorities 


supra. 


Gunn and Rice, for defendants: 

1. A forthcoming bond payable to J. A. Toberney will not 
sustain an execution in favor of J. A. Flournoy ; and where an 
execution is in favor of J. A. Flournoy, a levy made, and forth- 
coming bond taken payable to J. A. Toberney, and an execu- 
tion issues thereon in favor of J. A. Flournoy, such execution 
will be quashed ; neither will parol proof be admitted to show 
that J. A. Flournoy was in fact intended as the obligee in such 
bond—such evidence being wholly inadmissible, except in a 
direct proceeding in a court of equity to reform the instrument. 
Gayle et al. v. Hudson et al., 10 Ala. 116; Lunsford v. Rich- 
ardson and O’Neal et al., 5 ib. 618; Nicholson v. Burke, 15 
ib. 353; Branch Bank at Mobile v. Darrington, 14 ib. 192. 
By an examination of the record it will appear that there is no 
exception as to the exclusion of the evidence offered—simply 
an offer of evidence on which no exception was taken, and is 
not revisable. 

2. In order to authorise the issuance of an execution upon a 
forthcoming bond, the same should conform fully to the statute; 
and where the parties are misdescribed, or the penalty of the 
bond is not in double the amount of the damages and costs by 
$40 62, as disclosed in the present case, such execution will 
be quashed. Neither is there any error, in quashing said bond 
as a statutory bond, and thus preventing the vexation of persons 
by the issuance of irregular executions, as all executions ought 
to be quashed which issue on such bonds ; neither is there any 
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error in protecting persons by quashing the bond as a statutory 
bond, which alone amounts to-a judicial declaration that no more 
executions should issue thereon. 


CHILTON, J.—This was a motion in the court below to 
quash a delivery bond, at the instance of Williamson Freeman, 
one of the defendants in error. The objection to the bond 
was that it was not made payable to the plaintiff in the execu- 
tion, and that therefore no execution could properly issue upon 
it under the statute. The bond is set out in the record and is 
made payable to Jacob A. Toberney, conditioned that the obli- 
gors pay to the sheriff, William Fitzpatrick, the sum of $1455 
90 damages, besides the further sum of $19 81 cost of suit, the 
same being the amount of an execution in the office of the said 
sheriff against them, in favor of Jacob A. Flournoy, from the 
Circuit Court of Macon county, and all costs that may accrue 
on said execution, with interest on the damages, or deliver unto 
the sheriff aforesaid certain slaves which are named in the bond. 

The Circuit Court quashed the bond for the informality above 
noticed, and’ refused to permit parol evidence to show that the 
name of the payee as inserted in the penalty of the bond, was 
misdescribed through mistake, and that the acomgede in the fi. fa. 
was the person really intended. 

The court did right in rejecting the parol evidence offered 
to alter, explain, or in any way to vary the bond. In Gayle et 
al. v. Hudson et al. 10 Ala. Rep. 116, where the authorities 
are collated it was held that a bond payable to Hudson and 
Jones could not be sued upon in the names of Hudson & James, 
alleging that the latter, and not Jones, was the person intended 
as the payee: That such mistake might entitle the party to the 
reformation of the bond in a court of equity, but did not au- 
thorise him to maintain his action at law in the name intended 
to have been inserted, and parol evidence of the intention was 
excluded.—In Lunsford v. Richardson & O'Neal, the forth- 
coming bond was quashed because of a variance between the 
execution and that which the bond recited, which variance con- 
sisted in a misdescription of the amount and the defendants.— 
5 Ala. Rep. 618. So in the case of Nicholson y. Burke, 15 
Ala. Rep. 353, the execution was described in the bond as is- 
suing on the 20th Dec. 1840, against Roane & Burke, whereas 
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it issued on the 20th Dec. 1839, against Roane only. This 
was held such a discrepancy as to avoid the bond, and that no 
execution could properly issue upon it.—See also Watson v. 
The Br. B’k Mobile, 7 Ala. Rep. 593. 

The principle which is decided by the cases above cited we 
think applies to the case before us. Here the execution is in the 
name of Flournoy; the penalty of the bond is made payable tu a 
totally different person. The name of the obligee is not illegible, 
so as to justify the explanatory proof. Neither does the condi- 
tion of the bond show who the obligee was. It shows who the 
plaintiff in the execution was, but describes him by a name dif- 
ferent from that of the payee in the bond, so that we think the 
plaintiff in error can derive no advantage from that fact. In- 
deed this is the ground of the objection that the bond shows 
they are different. 

But it is insisted that the bond is amendable, and as it 
was the duty of the sheriff to take the bond payable to the 
plaintiff in the execution, and as the recitals in the condi- 
tion of the instrument show who he was, the court below 
should have amended the bond, and this court should consider 
the matter of the variance as amended. We do not think the 
bond was amendable, without the consent of the obligors. There 
was nothing by which to amend, and if there was it is clear any 
material alteration of it would discharge the obligors. ‘The 
cases cited of amending judgments are not analogous to this. 
The case of Smith, Redus & Wife, 9 Ala. R. 99, decides 
merely that where the names of the parties stated in the mar- 
gin of the judgment entry are not fully set out, the pleading 
may be looked to to cure the defect, and that parol proof may 
be introduced to show that the judgment was intended to apply 
to the particular cause indicated by the pleadings. In Hart v. 
Reynolds, the judgment was by confession under a warrant of 
attorney, but instead of being confessed in the name of John 
Reynolds, it was entered up in the.name of Elisha. Held, that 
it was amendable by the consent of the defendant, by reference 
to the warrant of attorney.—3 Cow. Rep. 42. So, in the So- 
ciety for propagating the Gospel v. Young, 3 Conn. Rep. 310, 
it was held that in a partition arnongst the proprietors of land, 
though one of them be misnamed, yet if from all the proceed- 
‘ings he can be identified, he is entitled to recover the share 
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which seems to have been intended for him. In that case the 
allotment appears to have been made to the plaintiff, not by its 
true corporate name, but by a name of reputation, and it was 
left to the jury to determine whether the description in the par- 
tition of the party was intended for the demandant. It is mani- 
fest that these authorities, the pith of which I have extracted, do 
not militate against the view above taken in this case. The 
bond for the forthcoming of the property must conform to the 
requirements of the statute, or no execution can be issued up- 
on it by the summary remedy provided by law.—Br. B’k Mo- 
bile v. Darrington, 15 Ala. Rep. 192. This bond is variant 
from the statute, and we think was properly quashed. 
Judgment affirmed. 





DISTRIBUTEES OF HALL vs. ANDREWS, Apwm’s. 


1. Where any of the’distributees of an estate have died, it is error to pro- 
ceed to a final settlement without bringing in their legal representatives. 


Error to the Orphaas’ Court of Dallas. 
Geo. W. Gayte, for the plaintiffs. 
Evans, for defendant. 


DARGAN, C. J.—This was a proceeding in the Orphans’ 
Court of Dallas, for the purpose of making distribution of the 
estate of Richard Hall, deceased, amongst his distributees. It 
is shewn that several of the distributees, who were the children 
of Richard Hall, had died subsequent to the death of their fa- 
ther, all of them leaving children who are minors and entitled 
to receive from the estate 6f their grand father the shares that 
would have been allotted to their parents, had they been living. 
No letters of administration have been taken out on the estates 
of the deceased children of Richard Hall, but none of them 
were indebted at the time of their death, and the only use of 
administration would be to divide the shares that each was enti- 
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tled to receive amongst their children. All the distributees ap- 
peared and guardians ad litem were appointed for the infant 
children of those distributees,'that had died. It also appeared 
that several of the children of Richard Hall, who had died, 
had been advanced by their father in his life time. The guar- 
dians ad litem for the minor children of the deceased distribu- 
tees and the court thinking it for their interest that such ad- 
vancement should be brought into hotch-pot, it was so ordered. 
Afier the order and decree directing the division to be made 
had been rendered, Athelstone Andrews, the husband of Eliz- 
abeth, who was a daughter of Richard Hall, but who had de- 
parted this life, presented a petition as the father of her children, 
praying that the order of division be set aside, on the ground 
that Cynthia, a slave, had been valued as property given by 
Richard Hall, by way of advancement to his daughter, when in 
truth said slave was given to Elizabeth by her grand mother 
and never was the property of Richard Hall. On the filing of 
this petition the court ordered the administrator to stay all fur- 
ther proceedings under the decree, directing a division of the 
estate, and that he appear at the next term of the Orphans’ Court 
and show cause why the decree ordering the division should 
not be revoked. At the next term the administrator appeared 
and the petition was dismissed. These are the material facts 
presented by the record, upon which the plaintiffs have assigned 
several errors. We propose, however, to examine only the 
one which questions the propriety of the decree, because no 
legal representatives of the estates of the deceased distributees 
were before the court. 

The object of all litigation is, to settle, finally and conclu- 
sively, the rights of the parties in respect to the subject matter 
in controversy. ‘This cannot be done unless the parties legally 
entitled are before the court as parties to the proceeding. It is 
clear that if an administrator should be hereafter appointed on 
the estate of any of the deceased distributees, this decree of 
distribution would not be binding on him and he could call the 
administrator to an account for the distributive share of his in- 
testate, and this decree would form no bar‘to his demand. The 
correct practice in the final settlement of estates when any of 
the distributees have died, is to have a legal representative ap- 
pointed and made a party to the proceedings before a distribu- 
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tion is made by the Orphans’ Court. Much litigation and 
many inconveniences would ensue from the non-observance of 
this rule; for instance, if an administrator should hereafter be 
appointed on the estate of Elizabeth Andrews, he would have 
the right to deny that the slave Cynthia was received by his in- 
testate from Richard Hall as an advancement in his life time, 
and that question which is supposed to be settled by this decree 
would again be litigated: Or suppose some of the slaves allot- 
ted to the infant children of the deceased distributees should 
die, could not an administrator subsequently appointed insist 
that the loss should be borne by the whole estate, as he was 
not bound by the decree? Many other cases might be sup- 
posed that would show the inconvenience and impropriety of 
proceeding to a final settlement of an estate, without having all 
the parties legally entitled before the court, in order that the 
decree might be final and conclusive on the rights of all inte- 
rested; these, however, are sufficient to show the impropriety 
of departing from the correct rule of practice. The decree of 
final settlement is defective, as the legal representatives of the 
deceased distributees were not parties to the proceeding. It 
must therefore be reversed and the cause remanded for further 


proceedings. 


THE BR. BANK AT DECATUR vs. HODGES. 


]. Where the drawees of a bill of exchange absent themselves from tleir 
place of business and make no provision for its payment, a presentment 
there to their book-keeper is a sufficient presentment to charge the 


drawers. 
2. The holder of a bill of exchange does not waive his right of action for 


its non-ucceptance by afterwards having it presented and protested for 
non-payment. 


Error to the Circuit Court of Morgan. Tried before the 
Hon. Geo. W. Lane. 


THs was an action by the plaintiff against the defendant in 
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error on a bill of exchange drawn by the firm of F. Hodges & 
Co., of which the defendant was a member, on Kirkman, Aber- 
nathy & Hanna, N. Orleans. The facts and errors complained 
of are sufficiently noticed in the opinion. 


Wo. Coorer, for plaintiff, insisted— 

1. That the ruling of the Circuit Court was erroneous, and 
cited Cuthbert v. Newell, 7 Ala. 457; Smith v. Armstead, ib. 698. 

2. That the charge of the Court was incorrect, and cited 
Lenox v. Cock, 8 Mass. 460; Bayley on Bills, 215, note A., 
and cases there referred to. 


Peters & L. P. Waker, for defendant: 

1. There was no error in excluding the protest for non-pay- 
ment. The presentation for payment must be to the party who 
is liable to pay—i. e., the drawees. A presentation to their 
book-keeper, without shewing either a general or special autho- 
rity, certainly does not answer the demands of the law.—Story 
on Bills, p. 400, sec. 344 to 350; Smith’s Mer. Law, 239, e¢ 
seq.; Chitty on Bills, 355, ch. 9; ib. 355-366; 8 Porter, 511; ib. 
174; 6 Ala. 590; 1 ib. 544. 

2. Unless a charge is illegal, it should be given in the words 
in which it is asked. If the opposite party desires any modi- 
fication of it, he should suggest it to the court.—9 Ala. 452; 11 
Ala. 535; 11 Ala. 1059. 

3. Under the state of facts, there was no error in the charge 
given. The plaintiff certainly had the right to waive its action 
by virtue of the protest for non-acceptance}; and if it chose to 
rely on presentment and protest for non-payment, the evidence 
offered to establish this fact must shew presentment to the pro- 
per person, and failing in this, it was the duty of the court to 
reject the evidence. 


CHILTON, J.—The court below excluded the protest for 
non-payment because the presentment is stated therein to have 
been made of the book-keeper of the drawees in their counting- 
room, they being absent. This was erroneous. The bill was 
presented at the place of business of the firm—at their count- 
ing-room. If they had intended to pay the bill, it was their 
duty to have been present on the day of payment, or to have 
left the means for making such payment in charge of some one 
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authorised to make it. The notary finding them absent from 
their place of business and their book-keeper there, might well 
make protest of the dishonor of the bill for non-payment upon 
presentment to and refusal by him. When upon presentment 
for acceptance the drawee does not happen to be found at his 
house or counting-room at the time, but is temporarily absent, 
and no one is there authorised to give an answer whether the 
bill will be accepted or not, in such case it would seem the 
holder is not bound to consider it as a refusal to accept, but he 
may wait a reasonable time for the return of the drawee. He 
may present the bill anew on the next day, but this delay is not 
allowable in a presentment for payment. This must be made 
on the day the bill falls due, and if there be no one ready at the 
place to pay the bill, it should be treated as dishonored aud 
protested for non-payment.—Story on Bills, sec. 250; Chitty 
on Bills, 9 ed. 400; Buxton v. Jones, 1 Mann & Gr. 83; S. 
C., 39 Eng. C. L. Rep. 364; Hine v. Allely, 4 Barn. & Adol. 
624; S. C., 24 Eng. C. L. Rep. 127; Shed v. Brett, 1 Pick. 
Rep. 412; Field v. Mallett, 3 Hawks’ Rep. 465; 1 Amer. Lead. 
Cases, 214-219, where the most of the American decisions are 
refered to. As the notary might well have protested the bill for 
non-payment by reason of the absence of the drawees, without 
leaving any one authorised to make the payment, a demand of 
the book-keeper of payment would certainly not have the effect 
of vitiating the protest—at most it would be treated as surplus- 
age. ‘This view perhaps sufficiently disposes of the case. In 
respect to the charge, however, we would remark that if it is to 
be regarded as affirming that because the holder of the bill, after 
jt was protested for non-acceptance, presented it also for pay- 
ment and caused it to be protested for non-payment, he thereby 
waived his right of action which accrued upon the non-accept- 
ance, it is manifestly erroneous. Whether there was proof 
justifying a charge as to the plaintiff’s wazver of bis right of ac- 
tion which accrued upon the dishonor of the bill by the refusal 
of the drawees to accept, we know not: Certain it is that the 
record before us furnishes none. The charge, however, con- 
taining the assertion of a Jegal proposition, would be considered 
as predicated upon sufficient testimony, in the absence of all 
evidence furnished by the bill of exceptions, showing it to be 
abstract. 
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It is, however, unnecessary to go into a critical examination 
of the charge, as the views above expressed will be sufficient 
for the proper disposition of the cause. 

Let the judgment be revérsed and the cause remanded. 
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ALDRIDGE vs. THE BR. BANK AT DECATUR. 


. . . . . . 
1 In an action on aepromissory note, which bears date on Sunday, it is 
competent to allege and prove that it was in faet executed and delivered 
on ad fferent day. 


Error to the Circuit Court of Morgan. ‘Tried before the 
the Hon. 8. C. Posey. 


‘ 


Tuts was an action by the defendant against the plaintiff in 
error on a promissory note, which bore date on Sunday. The 
facts appear in the opinion. 


R. O. Picker, for plaintiff in error: 

1. The court erred in refusing to charge the jury that they 
must exclude the testimony of William Mailer, the witness, 
which is fully set forth in the bill of exceptions, because when 
parties enter into a contract and reduce its stipulations to writ- 
ing, the written memorial of the contract is the sole expositor 
of its terms.—7 Ala. R. 679, and 10 Ala. It. 548. 

2. The note here sued on is free from all ambiguities of 
every description whatever, and parol proof is inadmissible to 
add to, vary or explain it—Bower v. Martin, 1 Ham. 184; 
Wilson v. Robinson, Rand. It. 525; 7 J. J. Marsh 78. Soalso 
is parol proof inadmissible to shew a mistake in the date of a 
note.—Fitzhugh v. Runyon, 8 Johns. R. 375: or in the-names 
of parties to a note or bond—Gayle v. Hudson, 10 Ala. 116: or 
to show that a different time of payment was intended from that 
which is plainly set forth in the note itself/—Thompson v. 
Ketchum, 8 Johns. R. 190; 1 Greenl. Ev. see. 231: Nor is 
parol proof admissible to alter the legal operation of a written 
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instrument—2 Starkie Ev. 762, 7 ed.: Nor to siew a mistake, 
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only upon the ground of fraud, and not then unless it amount to 
the strongest possible proof—2 Stark. Ev. 767; Barringer & 
Rhodes v. Sneed, 3 Stew. R.201; Paysant v. Ware & Barringer, 
1 Ala. R. 160; Dozier v. Duffee, ib. 320; Beard v. White’s adm. 
ib. 436; Litchfield, use, &c. v. Falkner, 2 Ala. 280: Nor to 
establish other obligations than those expressed in the instru- 

nent itsel{—Duff v. Ivy, 3 Stew. 140: Nor to explain a mis- 
take at law.—Jackson v. Sill, 11 Johns. R. 213. 


W. Coorer & Peters, for defendant: 

The dating of a promissory note on Sunday does not render 
it void.— Drury v. De Fontaine, 1 Taunt. R.131; Chitty on 
Bills, 591. The mere dating of a contract is not the making 
of it by any means that is forbidden. It is true that the date 
it bears is prima facie evidence of the time of making it, and 
if nothing else is shown, it will be presumed to have been made 
on the day of its date; but this is not conclusive and may be 
explained.— Taylor v. Kinlock, 1 Stark. R. 175; 2 Stark. Ev. 
161; Byles on Bills, 72-73, marg. (Law Lib.;) Chitty on Bills, 
59; Smith’s Merc. Law, (Holc. & Ghols. ed.) 206; Bayley v. 
Tabor, 15 Mass. 256; 3 B. & P. 173; 6 M. & S. 73; Pasmore 
v. North, 13 East. R. 517; ‘Thompson v. Ggay, 2 Stew. & P. 
60, 65; Jordan v. Mead, 12 Ala. 247-250. 

It may be shown, therefore, that a note or contract was made 
on a day different from its date. For this purpose Mr. Mailer’s 
testimony was offered, and for this it was certainly admissible 
and relevant. 


CHILTON, J.—The witness, Mailer, proved that this note 
was left with him as the discount clerk of the Branch Bank at 
Decatur, to be laid before the board to extend the indebtedness 
of the plaintiff in evror to, that bank: That it was by him pre- 
sented to the board, passed upon, and by him filled up and da- 
ted back one month, so. as to correspond with a cash payment 
made by the debtor to the bank: That none of this business 
was transacted on Sunday, but the note, bears date on Sunday. 
A motion was made in the court below to exclude the whole of 
Mailer’s testimony, upon the ground that it was irrelevant and 
illegal, as varying the written instrument by parol. ‘The court 
overruled the motion, and this is the sole question presented 
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for our revision. ‘The decision of the Circuit Judge was 
strictly correct. It is not permissible to change the legal effect 
of a contract by proving a different time of payment or per- 
formance from that expressed in the writing which evidences 
the contract, and to this point are the decisions in 8 Johns. Rep. 
to which we are refered by the counsel for the plaintiff in error. 
Such, however, is not the attempt here. No term of the con- 
tract is to be in any way altered by the proof adduced, but the 
plaintiff below merely showed that what appeared, prima facie, 
to have been a violation of the law for the suppression of vice 
and immorality, was not so in fact: That although the note 
bore date on Sunday it was not really executed or delivered on 
that day, but a month subsequent to that time. Now even in 
respect of more solemn instruments, deeds and contracts under 
seal, the doctriue is as old as the common law, that if there be 
a mistuken date, or the date be impossible, the plaintiff may 
surmise a legal date in the declaration, and the defendant is to 
answer to the deed and not to the date.—Yelv. 194. A deed 
may be dated at one time and sealed and delivered at another, 
but it takes effect from its delivery, which is presumed to be at 
the time it bears date, until the contrary is made to appear by 
proof.—2 Just. 674; Jacob’s Law Dic. tit. “‘ Date;”’ Styles v. 
Wardle, 4 B. & C. 908; 10 Eng. C. L. Rep. 854. ‘All the 
authorities,” says Bailey, J., in the case last cited, ‘‘give a defi- 
nite meaning to the word date in general, but show that it may 
have a different meaning when that is necessary, ut res valeat.” 
Date in general is not essential to a bill or note. If there be no 
date, it will be considered as dated at the time it was made.— 
Hague v. French, 3 B. & P. 173; Byles on Bills, 54; Giles v. 
Bourne, 6 M. & Sel. 73; S.C. 2 Chit. Rep. 300. So itis said 
the usual allegation that a bill or note was made on a particular 
day is not matter of description, and the day need not be proved 
as laid, but if the date form a part of the descriptive allegations 
of the declaration, as that the note bears date on a particular 
day, then the date becomes material and the variance would be 
fatal— Byles on Bills, 55. In the declaration before us one 
count avers the making on the 30th—another the 31st day of 
August, but both aver the bill was dated the 27th July, which 
it appears was Sunday. We think this mode of declaring le- 
gitimate, and that it was competent to show when the instru- 
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ment took effect, in order that it may be relieved from the pre- 
sumption of invalidity resulting from the assumed date inserted 
by Mr. Mailer. ‘The statute was designed to prevent vice and 
immorality by inhibiting, under suitable penalties, the profana- 
tion of the christian Sabbath. In this case the law has not been 
violated—the note was neither written, signed nor delivered on 
Sunday, and consequently it is unaffected by the statute ——See 
Lovejoy v. Whipple, 18 Verm’t Rep. 379; Clough v. Davis, 9 
N. Hamp. Rep. 500; Story on Contr. 2 ed., 543, § 619; Salt- 
marsh v. Tuthill, 13 Ala. Rep. 406—where the decisions of 
this court are refered to. In respect to the date of promissory 
notes, they may be either anti-dated or post-dated, and in both 
cases will be good in the absence of statutory prohibition; ‘‘and 
where the purposes of justice require it, the real date may be 
enquired into and effect given to the instrument.’’— Story on 
Prom. Notes, § 4S, and authorities there cited. 
Let the judgment be affirmed. 


MOUNGER vs. BURKS. 


1. M. entered a complaint against B. for an unlawful detainer, in which 
he alleges—That LU. purchased certain lands fiom C. and leased them 
for a term of years to B.—that before the expiratiou of the lease C. 
died, without having divested himself of the title, and that I. there- 
upon rescinded the contract with Lis administrator and reli: quished all 
right or claim: to the lands, of which B. was informed and to which he 
consented and agreed—and that the administrator then sold the lands 
under an order of the Orphans’ Court, at which sale M. became the 
purchaser— Held— 

13st. That I. never having been the tenant of C. or his representative, 
the possession of B. cannot be regarded as “lay, frum, u:.der, or by col- 
lusivn with” I]. as tenant. 

2. That the allegation that B. was informed of and consented and agreed 
to the recision and relinquishment by B. is not the averment of the fuct 
of tenancy, but mercly of a circumstance froin which it might be inferred, 
and is therefure insufficient. 

3. That if the relinquislment of IJ. could operate to pass his estate or 
right, it created a new estate or right in C.’s administrator er hcirs, the 
sale of which the Orphans’ Court had no power to dircet. 
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Error to the Circuit Court of Marengo. ‘Tried before the 
Hon. John D. Phelan. 


Vary, for the plaintiff in error. 
Mannine, for defendant. 


PARSONS, J.—Mounger brought his action against Burks 
for an unlawful detainer of certain lots of parcels of land, before 
a justice of the peace for Marengo county, and recovered. The 
cause was removed by certiorari to the Circuit Court of that 
county, where the judgment was reversed and the cause re- 
manded, and it comes here by writ of error to the Circuit Court. 
The complaint contains two counts, to each of which there 
was a demurrer, and the demurrers were overruled by the jus- 
tice. ‘The first count states, that one David Curry, on the 15th 
day of May 1842, who afterwards departed this life, was seized 
in fee simple of the parcels of land in controversy, of which he 
was then in the actual possession; that he contracted to sell the 
same to James N. Hill, and permitted Hill to go into possession 
thereof; that Curry did not divest himself of his fee simple title 
and estate, or in any manner convey said parcels of land to Hill; 
that Hill afterwards, to-wit, on the first day of October 1845, 
rented these lands to Burks, the defendant, until the first day of 
January 1847, for the sum of one hundred dollars, Burks hav- 
ing agreed to deliver up the possession at the expiration of the 
lease; that afterwards, and before the expiration of the lease, 
Curry having died without having divested himself of his fee 
simple title and estate, or in any way conveyed the lands to Hill, 
and the terms and conditions of the contract of purchase having 
never been complied with, Hill agreed with Curry’s administra- 
tor to rescind, and did rescind his contract of purchase, and re- 
linquished all his right or claim thereto, of which Burks was 
fully informed, and consented and agreed thereto; that. after- 
wards the Orphans’ Court of said county, pursuant to regular 
proceedings for that purpose, ordered these parcels of land to 
be sold, for more equal division among the heirs of Curry, by 
the administrator; that the same were accordingly sold, on the 
26th day of December 1847, when Mounger became the pur- 
chaser. This count then proceeds to state a demand and no- 
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tice according to the statute, and that Burks wilfully held over, 
and unlawfully detained, &c. 

The complaint is founded on the fifth section of the act con- 
cerning forcible entries and detainers, (Clay’s Dig. 250,) by 
which it is enacted: “If any tenant or tenants, for term of life 
or lives, year or years, or other person or persons who are or 
shall be in possession of any lands, tenements or hereditaments, 
by, from, or under, or by collusion with such tenant or tenants, 
shall wilfully and without force hold over any lands,” &c., after 
demand and notice, &c., “‘by his, her or their landlord or land- 
lords, lessor or lessors, or the person or persons to whom the 
remainder or reversion of such lands, tenements or hereditaments 
shall belong, his, her or their agent or attorney thereunto law- 
fully authorised, then such person or persons, so holding over, 
shall be guilty of an unlawful detainer.” 

Now, according to the first count, Hill went into possession, 
not as tenant under Curry, but as purchaser from him, and af- 
-terwards leased to Burks. The statute has express reference 
to tenants for life or lives, year or years, and of course if Hill 
had refused to give*up the lands, a complaint for unlawful de- 
tainer could not have been maintained against him. ‘There arg 
cases, it is true, in which it has been'held, under some circum- 
stances, that an action for use and occupation will lie against a 
purchaser, where the contract has not been complied with, to 
recover for the use of the lands contracted to be sold ; but those 
cases are not insisted on as authority in this. This count states, 
that Hill rescinded his contract of purchase and relinquished 
his claim. But it is to be observed that he did not thus become 
.atenant. Instead of his having contracted a new relation to the 
vendor or his representative, it was his intention to discharge 
himself from both. Then it is clear that Hill was not at any 
time tenant of these lands, within the meaning of the statute ; 
and as Hill was not a tenant, Burks could not have possession 
by, from, under, or by collusion with Hill, as tenant, there hav- 
ing been no such tenancy. 

There is nothing to show that Burks was tenant either to 
Curry or his heirs or administrator. ‘The count states that 
Burks was informed that Hill rescinded his contract and relin- 
quished his right or claim, and consented and agreed thereto. 
If this was intended to produce an inference that Burks agreed 
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to hold under those to whom the relinquishment was made, as 
their tenant, the answer is that the fact, and not a circumstance 
from which it might be inferred, should have been alleged. At 
best, it would be a doubtful inference. As there was no ten- 
ancy, a case is not stated by this count, in which a person claim- 
ing the remainder or reversion could recover, under our statute. 

But there is a further question. This count states that Hill, 
as already mentioned, agreed with Curry’s administrator to re- 
scind, and did rescind his contract of purchase and relinquished 
all his right. If this could operate so as to pass Hill’s estate 
or right, it must have vested in '‘Curry’s administrator or heirs, 
and, in that view, it is a new estate or right, distinct from what 
Curry had at the time of his death, and consequently the Orphans’ 
Court had no power under the statute to direct Curry’s admin- 
istrator to sell it—McCain’s Adm’r v. McCain’s Distributees, 
12 Ala. Rep.510. Mounger, therefore, did not acquire by his 
purchase such reversion as Hill had, and for this reason Moun- 
ger cannot recover by this action against Burks, as Hill’s tenant. 

We think the justice erred in overruling the demurrer to the 
first count, and consequently the judgment of the Circuit Court 


is.affirmed. 
As this opinion will very probably settle the whole question, 





-we do not notice the other questions in the cause. 


eee 


CROW vs. BOYD’S ADMINISTRATORS. 


1. The owner of a slave cannot maintain assumpsit for the value of its 
services against one, who has coaverted it, but who has neither sold it, 
nor received money for its labor. 


Error to the Circuit Court of Benton. Tried before the 
Hon. 8. C. Posey. 


Tuts was an action of assumpsit by the plaintiff against the 
defendants in error, as administrators of Samuel Boyd, dec’d, 
to recover for the services of a slave. The facts will be suffi- 
ciently understood by reference to the opinion of the court. 
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Wuite, for plaintiff in error: 

1. Where one employs the slave of another, the lav implies 
a contract to pay the master for the services of the slave.-—Cook 
v. Husted, 12 Johns. 188; Houten v. Holiday, 2 Murphy 248, 

2. A slave is put upon the same ground as an apprentice, and 
the master is entitled to recover of one who has his services, with 
or without notice —Trougolt v. Byers, 5 Cow. 450; James v. 
Leroy and others, 6 Johns. 274. Both of these were actions of 
assumpsit, and there was no express contract between plaintiff 
and defendant in either case. See also 6 Wend. 436€. 

3. The case of Stockton v. Watkins, 2 Gill & Johns., is al- 
most identical with this, and determines that the action of as- 
sumpsit will lie by the owner of slaves against a wrong-doer 
for the work and labor of slaves taken and retained by him, and 
then returned, for the time he had them in possession. The 
court say he can waive the tort and recover in assumpsit. 

4. Upon the right of the plaintiff to waive the tort and recover 
in assumpsit, see Lightly v. Clouston, 1 ‘Taunt.; Foster v. Stew- 
art, 3 M. & S.191. This last was the case of an apprentice 
boy, seduced from the service of his master, and in an action 
for the value of his labor, it was determined in favor of the mas- 
ter,,that he could waive the tort and sue in assumpsit.—Butts 
v. Collins, 13 Wend. 153-4; Humbly v. Trott, Cowper 375 ; 
Eades v. Vandeput, 5 East. 39; Hill v. Perrott, 3 Taunt. 274; 
Chitty on Con. 6; Lindon v. Hooper, 1 Cowper 419; Rice v. 
King, 7 Johns. 20; McLean v. Hugarm, 13 ib. 184 ; Gunning- 

v. Voree, 8 Hill, 283; Pritchard v. Fort, 1 J. J. Marshall ; 
5 ib. 37. Relation of master and slave, and right of the master 
to the property and service of the slave—see Brandon v. Hunts- 
ville Bank, 1 Stew. 320. 


J. B. Martin & Rice, for defendants : 


1. The law will not imply a promise in favor of plaintiff from 
the evidence. There is no express promise to pay; no trespass 
or tort is proved; and no conversion of the slave is shown.— 
The intestate of defendants is not liab'e to plaintiff upon the 
proof—especially when it is found by the jury that he held the 
slave under Robert C. Boyd, and when it is shown that plaintiff 
has recovered damages against Robert C. Boyd for the very 
services for which he-seeks a recovery.—1 Chitty’s Pl. 107; 6 
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N. Hamp. 298; 3 Dallas, 503; 1 Yeates, 576; 1S. & P. 294; 
Dulaney v. Dickerson, 12 Ala. Rep. G01; 10 ib. 245. 

2. The rights of the estate of Robert C. Boyd cannot be af- 
fected by this suit. If Samuel Boyd has paid R. C. Boyd for 
the services of the slave, that payment could not avail him in 
this action. If he has not paid R. C. Boyd for those services, 
a recovery therefor by this plaintiff and a satisfaction thereof 
could not bar the claim of R. C. Boyd against Samuel Boyd. 

3. If the plaintiff has any remedy against Samuel Boyd or 
his estate, it is by suing out a garnishment under his judgment 
against Robert C. Boyd, and thus calling on Samuel Boyd or 
his representatives to answer as to the indebtedness of R. C. 
Boyd on account of the services of the slave. In such a pro- 
ceeding by garnishment, the rights of all these persons could be 
legally and safely adjusted. ; 

4. The defendant having obtained possession of the slave 
from the defendant in detinuc, without fault, cannot be converted 
into a mere hirer of the slave from the plainirff in the detinue 
suit.— Littell v. Zuntz, 2 Ala. Rep. 262. 

5. It cannot be contended that the plaintiff has been preju- 
diced by an act of defendant’s intestate. It is shown by the re- 
cord that the plaintiff recovered and received the negro for whieh 
he sued, with damages for the detention, and out of the party 
who he charges detained him. 


DARGAN, C. J.—The facts of this case, so far as they are 
material to the question raised by the bill of exceptions, are 
these: The plaintiff recovered in an action of detinue against 
one R. C. Boyd, a slave, and also damages for his detention. 
The slave was delivered up to the plaintiff in satisfaction of his 
value, as assessed by the jury, but the damages for the detention 
have not been paid, and the estate of It. C. Boyd, against whom 
the recovery was had, is insolvent. After the institution of the 
suit in detinue, the slave performed service for the defendant’s 
intestate, in whose possession he remained for about two years; 
but it does not distinctly @ppear under what circumstances the 
slave went into his possession, but it is manifest that it was not 
by virtue of any contract with the plaintiff, nor with his assent. 

The question arising out of the facts is, whether assumpsit 
will lie in favor of the plaintiff against the defendants to recover 
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the value of the services or labor of the slave during the time 
he was in the possession of their intestate. It is contended that 
inasmuch as the defendant’s intestate was liable to an action of 
trover or detinue because he had the possession of the slave, 
employing him as his own property, that the plaintiff may waive 
the tort and sue in assumpsit for the value of his labor. ‘The 
action of assumpsit can be maintained only upon a contact, ex- 
pressed or implied by law, and will not lie to recover damages 
for torts or trespasses. It is true that if one convert the goods 
of another to his own use, and afterwards sell them and receive 
the money, an action for money had and received will lie against 
him at the suit of the owner.—Upchurch v. Norsworthy, 15 
Ala.705. But the extent of this rule of waiving torts and bring- 
ing assumpsit is confined to this: If the wrong-doer has sold 
the goods and received the money, the owner may elect to af- 
firm the sale and to claim the price at which they were sold, 
His title to the goods entitles him to the price received for them, 
and thus the wrong-doer is considered as having received 
the money for the use of the owner. But if there has beena 
mere conversion of the goods, without any sale of them, assump- 
sit will not lie to recover their value—Jones v. Hoar, 5 Pick. 
285; Wellit v. Wellit, 3 Watts, 277; Pritchard v. Ford, 1 J. 
J. Marshall, 543; Sanders v. Hamilton, 3 Dana, 552. I admit 
that cases may be found which hold that the owner may waive 
the tort and recover the value of the goods in an action of as- 
sumpsit, although the wrong-doer may not have sold them. But 
when we reflect that the action of assumpsit will lie only upona 
promise expressed or implied, and not to recover damages for 
torts or trespasses, we do not see upon what principle these de- 
cisions can be sustained. We must hold (if we sanction them) 
the broad principle that trover and assumpsit are concurrent 
remedies in all cases for the tortious conversion of the goods 
of another, This would be opposed to the first principles of 
pleading. The defendant is liable in an action of trover for the 
value of the services of the slave, but as it does not appear that 
he actually received any money for his labor, (which might en- 
title the plaintiff to maintain assumpsil for money had and re- 
ceived,) he cannot be made liable in this form of action. 

Let the judgment be affirmed. 
Judge Cxitton not sitting. 
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ROBERTS, Ex’r, rs. TRAWICK et Ats. 


1. In a proceeding to try the validity of a will, which gives to the widow 
of the deceased a larger portion of the estate than she would be entitled 
to under the statute of distribution, her heirs, she being dead, are 
competent witnesses to defeat but not to sustain the will. 

2. The declarations of a testator, made two or three weeks before the 
execution of the will, are admissible evidence to prove fraud or undue 
influence in its procurement. i 

8. Where the validity of a will is impeached for fraud or undue influence, 
the declarations of the testator, made at the distance of ten, and repeated 
five years anterior to its execution, tending to show a fixed and settled 
purpose to make a will similar to the one in controversy, are admissible 
in evidence to rebut the idea that it was procured fraudulently, or by 
the over-persuasion of others. 


Error to the Orphans’ Court of Tuscaloosa. 


THIs was a proceeding to try the validity of a will, purport- 
ing to be that of Nathaniel Davis, deceased, which the plaintiff 
in error as his executor offered for probate, and which was con- 
tested by several of the heirs of the deceased. The will gives 
Elizabeth Davis, the widow of the deceased, and who has since 
died, all the ready money of the deceased, which was found to 
be in amount $1312, and personal property and effects of the 
estimated value of $1182—in all $2494. The entire estate, 
exclusive of lands, worth $1600, was valued at about $9,800. 
The grounds of the contest were the unsoundness of mind of 
the deceased, undue influence exercised by the said Elibabeth, 
and fraud practised upon him by her and the alleged executor. 
On the trial several exceptions were taken by the executor to 


the ruling of the court, all of which, with the explanations ne- 


cessary for a full understanding of them, are sufficiently set 
forth in the opinion of the court. The jury found against the 
validity of the will and the plaintiff in error now assigns the 
several rulings of the court as error. 


Porter, for the plaintiff: 

1. John Willingham was an incompetent witness. After al- 
lowing the widow her fifth of the personalty, and her share of 
the provisiops on hand, we contend she would have a larger 
portion than under the will. 
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2. Griffin was for like reason competent; at all events, there 
was uncertainty as to which way his interest preponderates, and 
if it be doubtful, the doubt affects his credit. ‘The debts of 
testator and of his wife might deprive him of any share; and 
that these did not exist could not be determined by the court. 

3. The evidence of Jobn Willingham that testator told him 
two or three weeks before the making of the will, ‘all he could 
hear from some people,” &c. was improperly admitted. If in- 
tended to prove testator intended to die intestate, it could not 
affect a will afterwards made: If designed to prove duress, it 
was no part of the res geste.. The declarations of a party to a 
deed or will, whether previous or subsequent to its execution, 
are only hearsay, and the admission of such evidence is dan- 
gerous.—Stephens v. Van Clers, 4 Wash. C. C. It. 


What was meant by “‘people?”’? Not the wife, but several 
y “peop 


persons. In all probability those cut off by the will. But 
there is no evidence that there was any influence, at least in the 
legal acceptation of the term.—Lide vy. Lide’s Adm., Brev. R. 

4, Evidence that the will was made in carrying out an inten- 
tion long entertained and expressed, which is the purport of the 
testimony of Whitson and Caleb Willingham, is admissible.— 
Couch v. Couch, 7 Ala. R.519; Roberts v. Trawick, 18 Ala. R. 


Peck, for defendants, cited this case when here before, re- 
ported in 13 Ala. GS. As to the evidence of declarations of 
the testator offered and excluded, they were too long before the 
will was made to form a part of the res geste, and as the com- 
petency of the testator was admitted, they were irrelevant; for 
when the case was here before, the court ruled that the making 
of a former will, the testators being admitted to be competent to 
make a will, was irrelevant. If a former will is irrelevant, much 
more so are mere declarations made long before the will. The 
objection made to the evidence of John Willingham is not 
raised on the record. It+was not objected to, but only his 
competency; but if it had been, it was properly admit- 
ted.—See this case when here before. 


CHILTON, J.—Upon a careful examination of this case, 
we think it very clearly appears that the share of the widow of 
Nathaniel Davis, the decedent, as secured by the will of her 
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husband, is much greater than the portion of the estate to which 
she would have been entitled had said Davis died intestate. 
Mrs. Davis having died a short time after the death of her hus- 
band, without children, her share of the estate belongs te her 
brothers and sisters. Her interest preponderating in favor of 
the will, her brother, John Willingham, who was offered by 
the contestants to defeat the will, was clearly a competent wit- 
ness, as ‘he was calledupon to testify in opposition to his interest. 
It also follows for the same reason that Troy Griffin, who was 
the husband of the widow’s sister, and who was offered as a 
witness by the executor, was incompetent, as the effect of his 
testimony was to sustain the will, and thus to have secured a 
greater interest in the estate than he would have taken in right 
of his wife under the statute of distribution. 

2. It is recited in the bill of exceptions, that the witness Wil- 
lingham stated that two or three weeks before making the will 
in question, he, the witness, went to the house of the decedent 
and found Mrs. Davis crying. After a. short time the testator 
said to witness, ‘all I can hear from some people is, a will, a 
will, a will, but the laws of Alabama make a better will than I 
or any body else can make.” ‘The plaintiff in error objetted 
to proving this declaration in the court below, but his objection 
was overruled, and he now insists in this court that its admis- 
sion was erroneous. One of the grounds for impeaching the 
will relied on by the contestants is that the deceased was fraudu- 
lently induced by his wife to sign and publish it: That she took 
advantage of his old age and infirmities, both of body and mind, 
and exercised undue and improper influence over him, in order 
to obtain a will acceptable to her but prejudicial to contestants. 
Fraud or undue influence in obtaining a will is rarely proved 
by direct and positive testimony. It is usually made out by 
proof of facts and circumstances, which when taken separately 
may be very weak, yet when grouped together and considered 
collectively may fully satisfy the mind as to the mala fides 
sought to be established. So in this case, the crying of the 
wife, and the contemporaneous declarations of the testator, that 
all some persons spoke of was a will, &c. tended to show on 
her part great solicitude, and on his, agitation and mental em- 
barrassment. ‘This happened a short time before the will pur- 
ports to have been executed, and we think was very properly 

9) 
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allowed to go to the jury: Constituting of itself but feeble 
proof, yet to be weighed by them in connection with the other 
facts and circumstances attending the execution of the will. 
The rule is not so stringent as to require that proof of un- 
due influence should be confined to the time of the execu- 
tion of the will—it is sufficient that the will was executed 
afterwards under the-control of such influence, and that by rea- 
son of it, the testator was deprived of that free agency indispen- 
sable to the making of a valid testamentary disposition of his 
property.—Davis v. Calvert, 5 Gill & Johns. Rep. 269. 

When this case was before us, at a previous term, (13 Ala. 
Rep. 68-83,) we held that the declarations of the testator made 
before and at the time of the execution of the will, or so shortly 
thereafter as to form part of the res geste, may be received to 
prove fraud or undue influence in its execution. Under the 
principle then settled, this proof clearly falls, and in our opinion 
was admissible. | 

3. We are, however, clearly of opinion that the court below 
erred in rejecting the evidence of the declarations of the testator 
made before the execution of the will, that he intended to dis- 
inherit his daughters, as offeyed in proof by the witnesses, Whit- 
son and Caleb Willingham. Now it is said that undue influ- 
ence, such as will avoid a will, must be an influence obtained 
by flattery, excessive importunity or threats, or in some other 
mode by which dominion is acquired over the will of the testa- 
tor, destroying his free agency, and constraining him to do 
against his free will what he is unable to refuse.-—2 Greenl. Ev. 
648, § 658, and authorities cited. The will before us con- 
forms substantially to the declarations attempted to be proved. 
It gives to the daughters only a small, we might say a nominal 
sum. ‘This proof conduced to establish that the testator, many 
years previous to the execution of the will in controversy, had 
a fixed and settled purpose to make a will similar to the one he 
is alleged to have executed. It was then proper, as rebutting 
the evidence on the part of the contestants, that the will was not 
the deliberate act of the deceased, but was obtained fraudu- 
lently or by the over-persuasion of his wife or others. It tends 
to show that the provisions in the will which exclude the daugh- 
ters were not the result of any suggestion made at or near the 
time when the will was drafted, but that some ten years ante- 
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rior thereto the testator declared his intention then to. disinherit 
his daughters, which intention was repeated five years after- 
wards. This proof should have gone to the jury to be weighed 
by them in determining whether in fact the will:in question was 
procured fraudulently, or by the exercise of improper influence, 
or was made by the deceased in the exercise of a free volition 
and in accordance with his intention entertained at a period 
when we must presume he was less under the imbecility of 
mind and body resulting from the decrepitude of old age. 
The other points raised in argument and upon the briefs, are 
fully covered by the previous decision of the case, (supra,) and 
do not require here to be again noticed. Our conclusion is, 
that the court below mistook the law in the matter. of excluding 
the testimony of the testator’s declarations, as above set forth. 
Its judgment is consequently reversed and the cause remanded. 





WILSON & WIFE ert ats. vs. CROOK ert at., Apm’Rs. 


l. A court of chancery will entertain a bill filed for the discovery of as- 
sets, which an administrator has failed to return in his inventory, and 
having jurisdiction for that purpose, should go on and close the adminis- 
tration. 

2. Where in closing an administration in chancery, it is found’ecessary to 
sell the real estate for the payment of debts, the chanceller can order 
them to be sold, as near as may be, in the manner prescribed by statute 
for sales in similar cases under an order of the Orphans’ Court. 


' Error to the Chancery Court of Benton. Tried before the 
Hon. W. W. Mason. 


Tuts was a bill filed by the plaintiffs against, the defendants 
in error as administrators of Sam’l F. Clawson, dec’d, for a 
discovery of assets, &c. The facts are sufficiently stated in 
the opinion of the court. 

J. B. Martin, for. plaintiffs: 

1. The bill alleges that a portion of assets came to the hands 
of the administrator and.administratrix, which they failed to re- 
turn in their inventory, and that they have collected monies 
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belonging to said estate, for which they have not accounted to 
the Orphans’ Court, and that they (the complainants) can only 
make proof of the same by the defendants, and therefore praya 
discovery. ‘The defendant, Crook, the administrator who man- 
aged said estate, admits the same to be true in his answer, and 
consents’ that this court shall take jurisdiction of the case, and 
make a complete settlement: That this gives to the court of 
chancery’ jurisdiction. and entitles it to retain it for all purposes, 
—See 1 Story’s Eq. Jurisp., p. 505-14-456; Leavens v. But 
ler, et ux., 8 Porter, py 380; Blakey, Adm. et al. v. Heirs of 
Blakey, 9 Ala. R. 391; Dement, et al. v. Adin’rs ef Boggess, 
13 Ala. R. 140; Nelson & Hatch v. Dunn et al., 15 Ala. R 
501; Hunley et al. v.. Hunley, 15 Ala. R. p. 91. 


Rice & Morean, for defendants. 


PARSONS, J.—The sisters and brother of Samuel F, 
Clawson, deceased, and the husbands of the sisters, are the 
complainants. The bill was filed in 1843, more than eighteen 
months after the grant of administration. ‘The administration 
was granted by the Orphans’ Court of Benton county, on the 
4th day of December 1840, to the defendants, John M. Crook 
and Harriet Clawson, then the widow of the intestate, and now 
the wife of the defendant, Hiram Mitchell. It appears that 

*the complainants, who are the sisters and brother of the intes- 
tate, are his heirs at law and distributees, he having died with- 
out will oxissue. It appears also, by the bill, that the intestate 
left considerable real and personal estate, and that the represen- 
tatives had not made a full return of the latter to the Orphans’ 
Court. It appears by the bill that a discovery of the personal 
estate, not repoited to the Orphans’ Court, is necessary; and 
it appears by the answer of the defendant Crook, that a portion 
of the personal estate was not reported to the Orphans’ Court. 
A’s to this, the answer, however, gives excuses which, if true, 
are very satisfactory ; and we are not at all disposed to question 
their truth. But the fact is, notwithstanding, that the personal 
estate was not fully returned to the Orphans’ Court. The case, 
therefore, was a proper one for a discovery, and the chancellor 
having a right to the jurisdiction of it for that purpose, should 
have gone on to close the administration, which appears to have 
been the object of the bill—Hunley v. Hunley, 15 Ala.R. 91. 
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The chancellor, however, dismissed the bill at the hearing 
on the merits, without taking any account of the debts owing 
to the estate; of the personal or real estate of the intestate; of 
the matters of mismanagement or negligence alleged’ by the 
pleadings, or of any matter or thing whatever, although it is 
scarcely to be doubted from the pleadings and evidence, but 
that the entire personal and real estate will pay the debts of the 
estate and the expenses of administration, and leave a surplus 
for distribution. It will proébably appear, after the necessary 
accounts are taken, that it will be necessary to sell the lands of 
the intestate, or a portion of them, to pay his debts. If so, 
they can be sold, under order of the chancellor, in the manner, 
a3 near as may be, as that preseribed by statute for sales in sim- 
ilar cases under order of the Orphans’ Court. 

Let the decree be reversed and the cause remanded. 


€niiton, J., not sitting. 


ASTON vs. JEMISON. 


1. In an action against J. to charge him as a joint owner with’ M. of a 
steamboat, the latter is not a competent witness to prove the fact of 
joint.ownersbip. 


Error to the County Court of Tuscaloosa. 


Turs was an action for services rendered by the plaintiff -as 
engineer on the steamer General Sumter, against the defend- 
ant as an alleged joint owner of said boat. To sustain his case 
the plaintiff introduced as a witness one Massey, who testified 
that he, his brother and the defendant were the joint owners of 
the steamer. ‘The’ defendant’s counse] thereupon objected to 
the competency of the witness and moved to exclude his testi- 
mony, which motion the court sustained, and this is now as- 


signed as error. 


bd . 
Pec, for the plaintiff:—The witness, Massey, was’ com+ 
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petent for the plaintiff wm error, to prove that the defendant 
was a joint owner of the boat, and that she was run for freight, 
on account of her owners.—Bell v. Porter, 9 Conn. Rep. 23; 
Grant v. Shuter, 1 Wendell, 148; Taylor & Fitzsimmons, 17 
8S. & R. 463. 





Wattace, for defendant. 


CHILTON, J.—If the plaintiff succeed in his action against 
Jemison, as part owner of the steamboat Gen’! Sumter, the 
effect of the judgment is to make him responsible for the whole 
demand and to turn him round upon the other part owners for 
contribution. The object, as well as the direct tendency of the 
testimony of the witness, Massey, was to make the defendant 
share with him the payment of the demand sued for. He was 
then directly interested in sustaining the plaintiff’s action, as he 
thereby lessened his own liability in the proportion as he estab- 
lished Jemison’s interest in the boat. It follows, that being an 
interested witness, he was incompetent to testify, and was pro- 
periy rejected by the-court.—See Ripley v. Thompson et al., 
12 Moore, 55; 8. C. 22 Eng. C. L. Rep. 433; Lewis v. Post 
& Main, 1 Ala. Rep. 65; Macbrain v. Fortune, 3 Camp. Rep. 
+317; Brown v. Brown, 4 Taunt. 752; Thornton v. Kerr & 
Hope, 6 Ala. Rep. 823. 


The judgment of the County Court must be affirmed. 





WILLIAMS rs. GRAVES, Ex’r. 


1. Where a testator bequeathes slaves to his two daughters and the heirs 
of their bodies begotten, and adds, that if either of the daughters should 
die without an heir of her body begotten, the slaves bequeathed to her 
should become the property of “the surviving daughter and my two 
sons,” the term surviving limits the meaning of the words dic without 
an heir of her body begotten to issue living at the death of the first Laker, 
and the'limitation over is good as an exccutory devise. 


Error to the Circuit Court of Sumter. Tried before the 
Hon, Sam’! Chapman. | 
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Tats was an action of detinue brought by the defendant 
against the plaintiff in error to recover possession of a slave. 
Each party claimed under the will of Robert Graves, dec’d— 
the plaintiff below as his executor, and the defendant as admin- 
istrator of Thomas Faust, deceased, the late husband of Mary 
Ann Graves, one of the legatees named in the will, and into 
whose possession the slave in controversy came with the assent 
of the executor. The fourth item of the will gave the slave 
with others to the said Mary Ann and “the heirs of her body 
begotten.” ‘The sixth item, upon which the whole case turns, 
may be found in the opinion of the court. 


Ormonp and J. L. Sarrua, for plaintiff in error : 

1. The language of this bequest would, if the subject matter 
were land, create an estate tail, and therefore the entire property 
vests in the first taker.—Jesson v. Wright, 2 Bligh’s Rep. 1; 
Bosnall v. Harvey, 4 B. & C. 610; Atkinson v. Featherstone, 
1 Barn. & Ald. 944; Sesson v. Seabury, 1 Sumner, 247; Ben- 
net v. Tankerville, 19 Ves. «170; Cole v. Goldsmith, 2 Marsh. 
517; 2 Eng. C. L. 211; 2 Jarman ‘on Wills, 271; Machin v. 
Machin, 15 Ala. 373; Lenoir v. Rainey, ib. 667. 

2. Considered as an executory devise, the limitation is too 
remote, as it creates a perpetuity.—Dunn v. Davis, 12 Ala. 135; 
McGraw v. Davenport, 6 Porter, 519; 1 Jarman on Wills, 219. 

3. The power given to the trustee to take possession of the 
slaves is not an absolute power to be exercised arbitrarily, but 
can only be exercised when the event happens—an attempt to 
defeat the remainder by removing the slaves from the country, 
or by squandering them. ‘To apply the proper test, if the slaves 
were about to be squandered or removed, there can be no doubt, 
if the trustee should decline to interpose, a court of chancery 
would interfere and prevent the defeat of the trust. Yet if it is 
a discretionary power, no court could interfere with the exercise 
of the discretion.—Hill on Trustees, 485 ; 1 Story’s Eq. $255, 
256; Walker v. Walker, 5 Madd. 424. 

4. The charge of the court is manifestly wrong, as there is 
no pretence for considering this a separate estate in the wife. 


F. S. Lyon, for defendant: 


1. In the construction of wills, as well! as other instruments, 
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the intention of the parties, if compatible with law, must govern; 
and so rigid is this rule of construction in regard to wills, that 
the technical meaning of words is semetimes disregarded, and 
words even rejected.—See Heirs of Capal v. McMillan’s adm. 
8 Porter, 197. 

2. The words “heirs” and “heirs of the body’ were used 
in the will as synonimous with children, and the will contem- 
plated that the slaves should be used during the life-time of the 
daughter for her support and maintenance and the support and 
maintenance of her children, if she had any, with remainder to 
the children, and in default of children, with remainder to the 
surviving sister of the tenant for life. The limitation over would 
not be too remote to operate, as settled in Doyle v. Bouler, 7 
Ala. 246. But upon the question as to what was the intention 
of the testator as shown by the whole will, there can be no doubt 
so long as the rule prevails that the language employed is to be 
understood in its ordinary acceptation, and the whole instru- 
ment taken together. If in the last clause of the will, in refer- 
ence to the slaves, the legal power was conferred upon the ex- 
ecutor to take possession of the slaves whenever in his opinion 
the contingency contemplated presented itself, and hire them out 
for the benefit of the testator’s daughter, how could the husband 
at the same time have the legal title ? 


DARGAN, C. J.—The first question we propose to exam- 
ine is, whether the words used in the will are sufficient to sustain 
the limitation over in favor of the sister and brothers of Mary 
Ann, should they survive her, and should she die without heirs 
of her body. 

I will here observe, that there is no question involved in more 
doubt and difficulty, or that calls more loudly for legislative aid, 
than the one, what words will be sufficient to create a good lim- 
itation over, by-way of executory devise. It is true that the 
books abound with decisions on the question, but they are so 
contradictory that it is exceedingly difficult to come to a satis- 
factory conclusion in many instances as to what the law is; and 
even when we feel compelled to declare that particular words 
will not create a good executory devise, we often feel satisfied 
that the intention of the testator is violated by such construction. 
For instance, if a devise be to A., and should he die without is- 
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sue, then over, this is said to mean an indefinite failure of the 
issue of A., and the limitation over (the subject matter being 
personalty) is void. On the other hand, had the devise been to 
A., and should he die without leaving issue living at his death, 
then over, this limitation would be sustained. Now, I submit 
that in every instance, whether the testator uses the one set of 
words or the other, his meaning and intention are the same. Yet 
perhaps no court, professing to be governed by the common 
law, and regarding a long train of decisions so often repeated 
as to beconie a rule of property, could put the same construc- 
tion upon them, but would have to regard the former words as 
insufficient to create a good executory devise, whilst the latter 
would be sustained as sufficient. ‘The courts, however, seeing 
that they have departed from the intention of the testator in 
holding that a limitatieir over after a dying without issue to mean 
an indefinite failure of issue, will lay hold of slight circumstarces 
or expressions to relieve themselves from:this rule of construc- 
tion, and to give effect to the real intention and design of the 
testator; and the result of all the cases on the subject seems to 
be this, that if personal property be limited by way of executory 
devise after a dying without issue, these words will not within 
themselves‘itnply a definite failure of issue, that is, a failure of 
issue at the death of the firsttaker. Yet, on the other hand, where 
there are other circumstances or expressions denoting a definite 
failure of issue, the limitation will be sustained, notwithstanding 
the words creating the previous estate would, if standing alone, 
create an express estate tail.—Barlow v. Salter, 17 Vesey,-481; 
Fearne on Remainders, 485. 

_ By the 4th clause of the will, there can be no doubt but'that 
Mary Ann would have taken an estate tail at common law, -had 
the subject matter of the will been realty. The 6th clause of 
the will creates the remainder over, and raises the question whe- 
ther the testator intended the limitation over to take effect in 
favor of the brothers and sister of Mary Ann, should she die 
without issue living at her death. If we can say consistently 
with the decisions that such was his intention, then we must sus- 
tain the limitation over. The language of this clause is as fol- 
lows: ‘It is hereby more fully declared to be my intention, that 
the negroes willed and devised to my said daughters is for their 
support and maintenance, and for the support and maintenance 
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of the heirs of their bodies begotten, or to be begotten, and to 
descend directly after their death to the heits of their bodies be- 
gotten; if either of my said daughters should die without an 
heir of her body begotten, the property so willed them, or the 
one so dying without an heir, the property of this one to pass 
off and become the property of the surviving daughter and my 
two sons and their heirs, each one to have an equal share of the 
property willed to the daughter so dying without heirs. — It is 
further my will, that my executors hereinafter mentioned and 
appointed, or the survivor of them, their heirs, assigns or repre 
sentatives, shall, and they are hereby allowed and requested that 
if at any time they shall think my property so devised to my 
daughters is about to be squandered or removed from the coun- 
try, so as to defeat this my last will and testament, to take the 
same into their possession and hire it out for the benefit of my 
said daughters and their heirs es aforesaid.” Are there any 
expressions in this clause of the will of the testator that will jus- 
tify us in holding that he intended the surviving daughter and 
sons to take immediately on the death of one of his daughters, 
and if they could not then take because the deceased daughter 
left heirs of her body, that they never should afterwards, al- 
though the issue of such heir failed? In legal language, did he 
‘mean a definite or indefinite failure of the heirs of the body of 
his daughter that should first die? In the case of Hughes v. 
Sayre, 1 P. Wms. 534, the testator -having two nephews, di- 
vided the surplus of his personal estate to them, and added, if 
either of them should die without ehildren, then to the survivor. 
It was held that the dying without ehildren must be taken to be 
a dying without children living at the death of the nephew who 
should first die, because the limitation over was to the surviving 
devisee. The same construction was put on similar words in a 
bequest of personal property in the case of Nicholls v. Skinner, 
Chan. Prec. 528. These decisions are quoted by Mr. Fearne 
in his treatise on Remainders, and have received the sanction 
of that eminent writer. In the case of Moffatt v. Strong, 10 
Johns. 11, the testator, after devising his estate real and per- 
sonal amongst his five sons, added, ‘If any of my sons should 
die without lawful issue, then his or their part or parts to be 
equally divided among the survivors.” It was decided that the 
limitation over in favor of the survivors was good. Again, in 
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the case of Anderson v. Jackson, 16 Johns. 381, the testator 
devised one farm to his son Joseph and his heirs forever, and 
another farm to his son Medcef and his heirs forever, and added, 
“it is my will that if either of my said sons should depart this 
life without lawful issue, his share or part shall go to the survi- 
vor. Joseph died without issue, and the question was whether 
Medcef could claim his share under the will. After a delibe- 
rate examination of the question, it was held that the limitation 
over:in favor of the survivor was good. These decisions have 
been recognised+in many other cases, which it is not necessary 
to state at large.—See 4 Wend. 277; 2 Cowen, 33; 20 Johns. 
483. In Mifilin v. Neal, 6 Searg. & R. 46, the bequest was of 
personal property to two sons, aad in case either of them died 
without a will or lawful issue, then his share to descend to the 
survivor, his heirs and assigns forever. ‘The Supreme Court of 
Pennsylvania held this to be a good limitation over. The same 
construction was put upon similar words in a will in the case 
of Vedder v. Everston, 3 Paige, 281. — In the case of Cordle v. 
Cordle, 6 Mun. 455, the testator willed that his property should 
be equally divided between his two sons, and then added, “ that 
if either of his sons should die without lawful heir, his surviving 
brother should inherit his share.” Held, that this was a good 
limitation over in favor of the surviving brother, upon the death 
of the other without issue. So, where a testator gave to his three 
sons all his land, and if eitherof them should die without child- 
ren, the survivors to hold his'share, the Supreme Court of Mass- 
achusetts held this to be a good executory devise.—Richardson 
v. Noyes, 2 Mass..56. In the case ef Morgan v. Morgan, 5 Day 
517, the testator devised his real estate to his four sons, but added 
in his will that if either of his-sons should die without children, 
his brothers should have his part in equal proportions. It was 
held that the limitation was good as an executory devise, and 
that on the death of one of the brothers without children living 
at his death, that his surviving brothers became entitled to his 
share as tenants in common. See-also Couch v. Gorham, 1 Conn. 
36, in which the same construction was put upon a similar will ; 
also, Dasheel'v. Dasheel, 2 Harr. & Gill, 127; Jacksonyv. Blan- 
shaw, 3 Johns. 292. 

These authorities are ample to show that where a limitation 
over after a dying without issue is created by the word survivor 
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or surviving, the courts will, in consequence of these terms, 
limit the dying without issue to mean issue living at the death of 
the first taker, and not to the failure of the issue of the first taker 
at any indefinite time after his death. I admit that there are to 
be found cases in some of the decisions of our State courts 
that hold that the term survivor cannot have the effect to limit 
the failure of the issue of the first taker to the time of his death, 
But the weight of authority, both English and American, is the 
other way, and we are entirely satisfied that they accord strictly 
with the intention of the testator. I therefore readily yield my 
assent to’them, and am of the opinion that if personal property 
be given to two, and then the will adds, should either die with- 
out issue, her share to go to the survivors, that this should be 
construed to mean a definite failure of issue, and therefore the 
limitation over will be good by way of executory devise. Ap- 
plying this rule of construction to the will before us, we are 
bound to hold that should Mary Ann depart this life without leav- 
ing heirs of her body living at her-death, her sister and brothers, 
if they survived her, would become entitled to the slaves be- 
queathed her by her father. 

Having attained this conclusion, we think it very clear that 
the executor has the legal right to take. possession of the slave 
sued for, whenever he may think it his duty under the will 
to do it, for the purpose of protecting the interest of those 
who may be eventually entitled on the death of Mary Ann. 
This right is expressly given’ by the will, and there is no 
principle of law that will authorise us to. prohibit him from 
exercising it. He is therefore’ entitled to recover the slave, 
not only as against Mary Ann, but also as against her as- 
signee. It becomes then an immaterial question, so far as 
the result of this suit is concerned, whether the will creates 
a separate estate in her favor in the slaves or not, for the 
right of the executor to take possession of the slaves bequeathed 
to' her and to hire them out for the benefit of those entitled 
is*.paramount to her right of possession, and of course is 
equally so against any one who may claim through her. 
Let the judgment of the Circuit Court be affirmed. 
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JAMES et at. vs. THE BANK OF THE STATE OF 
ALABAMA. 


1. A court of chancery will not specifically enforce a contract or agree- 
ment founded in mutual mistake, when it would materially affect the 
rights of the defendant. 

2. Equity looks rather to the <pirit and intention of the parties than to 
the words in which a contract or agreement is expressed, and will give 
such construction to it as is consistent with that intent and the equity of 
the case. 


Error to the Chancery Court of Tuscaloosa. Tried before 
the Hon. W. W. Mason. 


Peck, for the plaintiffs in error: 

1. The agreement was made upon good consideration and 
was obligatory on the bank. The agreement of Boykin after 
his discharge, and his compliance with it by the payment of 
one third of the sum due on the bill, and the curtailment on his 
note after his discharge as a bankrupt, was a good consideration. 

2. The plaintiffs, being mere accommodation drawers and en- 
dorsers, are entitled to the benefit of this agreement and to have 
it enforced. This can only be done in chancery, because the 
plaintiffs, not being parties to the agreement, can have no rem- 
edy at law.—1 Story’s Eq. 478, § 499; Cullum v. Emanuel & 
Gaines, 1 Ala. 26. 

3. Courts of equity constantly decline to lay down any rule 
which shall limit their power and discretion as to the particular 
cases in which injunctions shall be granted.—2 Story’s Eq. 226, 
§ 959, A. As to the jurisdiction of chancery to decree the 
specific execution of contracts of a personal nature—see 2 
Story’s Eq. p. 26, § 718, et seg. A court of equity, if a con- 
tract is broken, will often compel the party specifically to per- 
form the contract, when courts of law can only give damages 
for the breach of it—1 Story’s Eq. § 30, p. 29. They will 
also decree the specific execution of a contract in favor of sure- 
ties. —2 Story’s Eq. 37, § 730. Also, when a valid agree- 
ment is made by the creditor to give time to the principal debtor, 
without the consent of the security, the latter will be held dis- 
charged, even if the surety is not injured by the contract.—2 
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Story’s Eq. 171, § $83: And a perpetual injunction will be 
granted restraining the creditor from proceeding at law to collect 
the debt of the surety. The occasions on which an injunction 
may be used to stay proceedings at law, are almost infinite in 
their nature and’circumstances.—Ib. § S85, p. 172. 


J. L. Martin, for defendant. 


CHILTON, J.—This was a bill filed on the 11th May 1847, 
by Lorenzo and Robert D. James, to enjoin a judgment recov- 
ered against them in some court, the proceedings do not show 
in what, in favor of the defendant in error, for the sum of six- 
teen hundred and eighty-five dollars and costs of suit, upon 
which judgment an execution was then in the hands of the sher- 
iff of Clarke county, for the sum of eight hundred’ and -eighty- 
four, 20-100 dollars and interest, being the balance due thereon 
after allowing certain credits, &c. The bill avers that this 
judgment was rendered on a bill of exchange drawn by the 
complainant, Robert D. James, and payable to and endorsed 
by Lorenzo James, and that Burwell Boykin was the drawee and 
aeceptor of the same, being for $1654, and due the ist Jan. 
1842. The ground upon which the injunction is prayed, is 
that before the rendition of the judgment Boykin was dis- 
charged as a bankrupt: That no proceedings had been institu- 
ted against him, but: that some time-after the rendition of the 
judgment against the complainants, Boykin ‘proposed to- the 
bank to pay of the debt then due from James on the bill: the 
sum of $500—and the bank thereupon agreed to withdraw the 
bill from suit and to reinstate it as a debt due te said corpora- 
tion: That said sum of $500 was duly paid: ‘That subse- 
quently to this, Boykin failing to make payment of the curtail- 
ments required by the bank, a negotiation was renewed, by 
which he proposed to the bank to pay one third of the balance of 
the debt that might be due, which proposition was accepted by 
the bank, as evidenced by a letter of Wm. Hawn, the cashier, 
in which he states, ‘Your communication of was to- 
day laid before the board of directors, who have instructed me 
to say that upon your depositing one third of Mr. James’ bill 
and the regular curtailments upon your note to our credit in the 
bank of Mobile, they shall be withdrawn from suit.” ‘This 
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amount the bill avers was accordingly deposited, making the 
whole sum paid $981: That an execution, which had issued on 
the judgment, was returned by the sherif£ by the authority and 
direction of the bank, endorsed “settled by plaintiff, as per or- 
der, dated 2ist Jan. 1843: ‘That no other execution issued 
until 1846, for more than three years after the rendition of the 
judgment: That Lorenzo James was never notified of the protest 
of the bill, and that the recitals in the judgment entry fail to 
show such notice, but the conduct of the bank has taken com- 
plainants by surprise, and in consequence of the delay, their writ 
of error to reverse the judgment is barred: That complainants 
were parties to the bill for the accommodation of Boykin, whose 
object and interest in making the arrangement above spoken of, 
was to procure the cancellation of the proceedings had against 
them, so that the debt should stand where it was before the 
judgment was rendered. 

The bank in its answer. denies the want of notice of protest 
to Lorenzo James, and insists that-no arrangement was made to. 
cancel the judgment, for in that event a new bill would haye 
been required. ‘The answer further insists, that the recitals in. 
the judgment entry are full to the point of notice, &c.—and 
denies that the return of the sheriff was authorised by the bank: 
Admits that Boykin paid on the judgment $509, on the 29th 
‘Dec. 1842, and the further sum of $481 on the first of Feb.’44, 
which sums are credited on the judgment. 

The proof made by Mr. Boykin shows these payments to 
have been made at the times and for the amounts as stated in 
the answer of the bank. By a letter from the cashier of the 
bank, under date the 7th Dec. ’43, it appears that the bank, in 
answer to the proposition of Mr. Boykin, instructed the cashier 
to say, “‘upon depositing one third of Mr. James’ bill (which 
was $481) and the regular curtailment on your note (amount- 
ing to $281 13) to our credit in the bank of Mobile, they shall 
be withdrawn from suit.”” These sums ($762 13) were paid by 
Mr. Boykin, on the 1st Feb. ’44, as per letter of the cashier to 
him acknowledging the receipt of the certificate of deposit of 
that date, in which letter the cashier says: ‘ The bill, lam in- 
formed this morning, for the first time, is in judgment, and it is 
not unlikely that the sheriff of your county has an execution 
now in his hands. In that event, you will pay him such costs 
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as he may be entitled to, if any, and ask him to return it, as per 
order of the bank, upon the authority of this letter.” Since 
that time there has been no payment made, nor any further ne- 
gotiation had respecting the demand. 

An injunction having been granted upon the final trial, the 
chancellor dissolved the injunction and dismissed the bill, t 
reverse which decree, the complainants have removed the cause 
to this court. 

We think it is very apparent, from the bare statement of this 
case, that the plaintiffs are not entitled to relief. It is not the 
case of securities seeking to be. diseharged, because by a valid 
agreement between their principal and the creditor the contratt 
has been varied or changed and time given for the payment to 
the principal. But the bill proceeds upon another ground, viz: 
that the principal has made an arrangement with the creditor 
beneficial to the securities, to the specific execution of which 
they should be entitled: That it was agreed ‘the suit against 
them should be withdrawn,” which agreement not having been 
observed by the bank, they pray the execution may be enjoined 
and the judgment set aside. 

~ Now if there were no other ground for denying the relief 
prayed, it is quite sufficient that the parties at the time the ar 
rangement was made to withdraw the bill. from suit, were under 
a mutual mistake as to the condition in which the bill then was. 
It is manifest from the whole proceeding that they supposed the 
bill was in suit and could be,withdrawn, and the litigation aban- 
doned; whereas the bill as against these plaintiffs had been 
merged in the judgment which before the arrangement had been 
rendered against them, The judgment, and not the obligation 
to pay imposed by the bill, was the demand the bank had against 
the plaintiffs, and if the bank intended to cancel the judgment, 
then the effect of the arrangement would have been to discharge 
these plaintiffs from all liability. But such was not the design, 
and as this mistake would materially affect the rights of the 
bank, a court of chancery should not specifically execute a con- 
tract or ariangement founded upon it. On the other hand, had 
the parties, under a mistake of the fact that a judgment had 
been obtained on the bill, made an arrangement, the effect of 
which, against their intention, operated a discharge of the judg- 
ment, I apprehend a court of chancery would rectify the mis- 
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take, at least where no injury would result to the opposite side, 
the court being able to place them in statu quo. So, also, the . 
defendant may urge it as a ground of defence or to rebut an 
equity —2 J. C. Rep. 585; 2 Cow. Rep. 129. But there is 
another view of the case more conclusive against the plaintiffs. 
What was the object and intent of the arrangement made be- 
tween the bank and Boykin? We have seen it was not to re- 
lease the plaintiffs. Had such been the object, the parties would 
doubtless have contracted directly for their discharge, and would 
not have left it to be implied as a doubtful consequence from 
the application of the rules of law tothe agreement. The in- 
tention and substance of the arrangement is easily arrived at. 
Boykia, though he was discharged in bankruptcy, nevertheless 
determined to pay this as well as his other debts, where he was 
primarily liable. ‘To effect this laudable purpose required time, 
Supposing this bill with a note which the bank held against him 
was in suit and would shortly be in judgment, he agreed with 
the bank to pay a curtailment on the note and one third of the 
bill, in consequence of which the note and bill should be with- 
drawn from litigation and remain in bank subject to such exten- 
sions as the bank might choose afierwards to make. It turns 
out the bank had a judgment on the bill, rendered near eighteen 
months before the arrangement was made, so that tke bank, as 
avainst the plaintiffs, could not ‘“ withdraw the bill from suit,” 
but it could grant the same indulgence on the judgment that 
would otherwise have been granted on the bill. This indul- 
gence has been granted; for no execution was issued from that 
time until Sept. 746, a period of more than two yearsand a 
half, and in the meantime, no payment has been made, nor is 
there any offer now to pay any portion of the balance due. 
The bank has certainly waited a reasonable time, and no speci- 
fic time was agreed upon. ‘The spirit and intention of the ar- 
rangement has been carried out by the bank, and to this a court 
of equity looks rather than to the form in which the agreement 
may be worded, and will give to the acts of the parties that con- 
struction which is consistent with the intent and with equity.— 
2 Sumner’s Rep. 487. 

There is no reason shown for going behind the judgment— 
no equitable defence set up as a reason for opening it. If, as 
to one of the plaintiffs, there was a failure to notify him of the 
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dishonor of the bill, he should have pleaded it at law. There 
is no principle better settled than that this failure to do so with- 
out sufficient excuse deprives him of the right to resort to the 
court of equity for relief. But this defence is denied by the 
answer, and is not affirmatively shown by proof. There are 
other grounds of objection to the relief sought, urged by the 
counsel for defendant, such as the uncertainty of the arrange- 
ment, or agreement set up, the failure to comply with it on the 
part of the principal debtor, and the fact that the bill proposes 
to deprive the defendant of a legal advantage not fraudulently 
obtained, and is unaccompanied by any proposal to pay the 
amount justly due; but those we have noticed are sufficient to 
show that the decree of the chancellor was correct. Leet it be 
affirmed. 





GARNETT ts. YOE. 


1. In an action on a bond, a general demurrer will not lie for surp]usage, 
argumentajiveness, or duplicity in the assignment of the breach. 

2. If a party, who has bound himself to execute title to land so soon as 
he can obtain it, neglects for more than two years to make an effort to 
procure the title, it is prima facie a breach of the condition of his bond. 

3. The refusal of the vendor to convey the land in accordance with the 
stipulations of his contract, is a breach of the condition of the bond, not- 
withstanding the vendee has not presented him a deed to execute. 

4. A deposition taken without notice to the opposite party and without his 
attendance or cross-examination of the witness, is not admissible as evi- 
dence for him. 

5. All public land is not subject to entry, and a charge of the court is er- 
roneous, which assumes the contrary. 

6. Where a vendor, who has bound hiniself to execute title to land so soon 
as he can obtain it, neglects for more than two years.to procure the title, 
in an action on his bond, it is incumbent upon him-to show that he could 
not, witlf reasonable diligence, have obtained the title. 

7. The judgment in an action on a bond for the performance cf covenants 
should be for the penalty, with nominal damages and costs. 


Error to the Circuit Court. of Pickens. Tried before the 
Hon. Sam’! Chapman. 
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Tis was an action of debt instituted by the defendant 
against the plaintiff in error on his bond, dated 9th August 
1843, and conditioned for the conveyance to the plaintiff be- 
low of a tract of land in Kemper county, Mississippi, so soon 
as the obligor could obtain title to it. The declaration con- 
tained six assignments of breach. The first is, that on the 27th 
of Sept. 1845, the plaintiff tendered a deed, drawn in the usual 
form, to the defendant, and requested him to execute it, which 
he refused to do. This assignment goes on to aver that from 
the 9th of August 1843, to the 27th Sept. 1845, the defendant 
could have obtained a title to the land. The second alleges, 
that after the lapse of a reasonable time from the execution of 
the bond, during which time the defendant might have obtained 
title to the land, the plaintiff tendered him a deed, drawn in the 
usual form, and requested him to execute it, which the defendant 
refused to do. ‘The third, fourth and fifth assignments are 
stated in the opinion of the court. The sixth assignment avers 
that on the 27th Sept. 1845, he demanded of the said defendant 
a conveyance to him of the land by deed in the usual form, and 
that the defendant refused to, convey it. The deféndant de- 
murred to each assignment separately, but the court overruled 
his demurrers. Several exceptions were taken in reference to 
the exclusion of testimony, to charges given by the court, and to 
its refusal to give others that were asked—all of. which suffi- 
ciently appear in the opinion delivered. 


PorTeER, for plaintiff in error: 

1. Each branch of the declaration was démurrable. The 
first contains two averments and does not conform to the condi- 
tion. The same objection lies to the second. The third is 
argumentative, and irregular. The fourth and fifth, and the 
sixth, are double. Neither could be answered by a single plea 
raising a single issue. A breach must always be so assigned as 
to show a broken contract.— Watts v. Shephard, 2 Ala. R. 425; 
Sorrell v. Sorrell, 5 Ala. R. 576; Bearce v. Jackson, 4 Mass. 
R. 408; McGohan v. McLaughlin, 1 Hall, 33; Rickert v. 
Snyder, 9 Wend. 416. 

2. The evidence offered was pertinent to the issue, as it 
went to prove that the obligor could not procure the title. The 
plaintiff took the covenant on that condition, and he was bound 
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by it. The charges of the court were too broad, and were cal- 
culated to mislead the jury. The charges refused were legally 
proper in the case, under the evidence. 


Peck, for the defendant: 

1. All the objections to the several breaches are frivolous. 
It is certainly no objection that a breach contains two averments : 
The two first breaches state that the plaintiffs, before a certain 
time, could have obtained title, but had neglected to do so, 
and refused to convey, &c. These facts, if tue, shewed a 
breach of the condition. 

2. The third breach is not obnoxious to the objections made, 
that is, that it is argumentative, and irregular; but, if true, it 
does not follow that it would be bad on general demurrer. 

3. The objections to the fourth, fifth and sixth breaches are, 
that they are double. These objections do not in fact exist, but 
if they did, duplicity in a declaration cannot be reached by 
general demurrer, 

4. The objection to the evidence offered by the plaintiff in 
error was properly sustained. ‘The evidence of the witness, 
Bliss, was clearly irrelevant: The deposition offered was 
equally so, but as it is not set out in the record, the court can’t 
say that the judge erred i in rejecting it. 

5. There is no error in the charges given, nor in refusing the 

one asked. The court will refer to the charges to see their 
propriety. The second charge given was, if the land was va- 
-cant land, and the plaintiff in error had neglected to enter it, he 
was liable. It seems to me there can be no objection to this 
charge. The charge asked souglit to cast upon the defendant 
in error the proof of defensive matter, to-wit: that the plaintiff 
in error had obtained title, or could have done so with reason- 
able. diligence ; the court charged that if he had not obtained 
title, and had used due diligence, &c. it was for him to shew 
it. This was right. 


PARSONS, J.—This is an action of debt, founded on a 
bond executed by Garnett, in the penalty of two thousand dol- 
lars, to Yoe, bearing date, according to the declaration, the 9th 
day of August 1843, conditioned to be void if Garnett should 
convey to Yoe a tract of land described, lying in Kemper 
county in the State of Mississippi, so soon as Garnett could ob- 
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tain title tothe same. Six breaches are assigned in the decla- 
ration, and the defendant below demurred to each of them. 
His counsel here contends, as to the two first, that each one 
contains several averments, and that they do not conform to 
the condition of the bond. But the several facts in each 
terminate in one point, in showing a specific breach. If more 
is alleged than was necessary for this purpose, it is but surplus- 
age. ‘They do not substantially vary from the condition of the 
bond, and are not, therefore, subject to a general demurrer. It 
is contended that the third assignment is irregular and argumen= 
tative, and that the fourth, fifth and sixth are double. If all 
this were admitted, they would not be bad on general demurrer. 
We admit they must show that the contract was broken, but we 
think them sufficient for that purpose. The third assignment 
is that Garnett had made no effort to obtain the title up to the 
time of the suit, and was consequently unable to make title to 
Yoe, and this by his own neglect. This was a violation of the 
bond. The fourth assignment is that Yoe, on the 27th day of 
September 1845, more than two years after the execution of the 
bond, demanded of Garnett a conveyance, tendering a deed in 
the usual form, to be executed, which was refused. What is 
reasonable tine, is a question of law, when the facts are not 
disputed. Prima facie, Garnett, at the time of his refusal, had 
been allowed a reasonable time to procure the title. The fifth 
assignment is that Garnett had obtained the title; that Yoe had 
demanded a conveyance, and that Garnett refused to make it. 
The demurrers admitted the facts. The refusal was a breach 
of the contract. Any objections that can be taken to the sixth 
assignment, must fail, under some of the views already taken. 
In Wade v. Kellough et al., 5 Stewart & Porter, 450, it was | 
held that.the vendee was bound to tender the conveyance to be 
executed by the vendor, when the vendor had given him his 
bond to_convey land on or before a particular time. If that 
were an open question, it might be considered doubtful at least, 
but it does not settle the present question; for here a refusal to 
convey is alleged. After a refusal to convey, it is very unne- 
cessary for the purchaser to be at the expense of preparing a 
deed. Ifhe refused for a good reason, he is bound to show it, 
but he cannot show it by demurring, as that admits his refusal. 
We think there was no error in overruling the demurrers. 
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It appears by the bill of exceptions that Garnett had taken a 
deposition, but did not offer it as evidence on the trial. ‘The 
deposition was offered in evidence by Yoe and admitted by the 
court, to which Garnett excepted. It does not appear that it 
was taken on notice to Yoe, or that he attended or cross-exam- 
ined. It could not, therefore, have been read against him, and 
we think it should not have been admitted against Garnett. 
Weare satisfied, however, with the opinion in Stewart et al. v. 
Hood, 10 Ala. R. 600. The deposition was admitted as evi- 
dence in that case, at the iustance of the party against whom it 
was taken, because he had cross-examined the witness. 

The deposition of Reuben H. Grant, which is mentioned in 
the bill of exceptions, does not appear in the transcript, and 
consequently we cannot decide whether the opinions of the 
Circuit Court in regard to it were erroneous or not. 

We cannot say that there was error in excluding the evidence 
of the witness, Jonathan Bliss; because it does not appear, even 
if his evidence were otherwise admissible, that it had any rela- 
tion to this tract of Jand. And for the same reason we cannot 
say there was error in excluding the testimony of the next wit- 
ness referred to:in the bill of exceptions, but whose name is not 
statetl. 

The second charge of the court to the jury was this: that if they 
believed the'land in question was vacant land, it was in the power 
of Garnett to enter it, and not doing so, he was liable on his bond. 
In this we think there was error. . It is a mistake to suppose 
that all the vacant public land, without regard to time, place or 
other circumstances, can be entered in the land offices, by any 
one disposed to do so: Nor can the court judicially know when 
a particular tract of land in another state may be entered. ‘lhis 
is a fact to be established by evidence. It appears that there 
was no evidence ‘of ‘it on the trial. 

Garnett requested the court to charge the jury, that to au- 
thorise a recovery it was essential for the plaintiff to prove that 
he, Garnett, had obtained a title to the land, or could have done 
so by reasonable diligence, which the court refused to charge, 
but charged that it was for Garnett to show that he could not, 
with reasonable diligence, have obtained the title, so as to 
make it to the plaintiff. It is very generally true that the plain- 
uff is required to prove his assignment of breaches, but there 
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are exceptions to this rule, as if the breach assigned is the non- 
payment of rent. He is not required to prove such a negative 
as that; and the exception is still wider, and includes those 
cases in which the facts lie peculiarly within the defendant’s 
knowledge and are not easy of proof by the plaintiff. Hence, 
we can see no error in the charge on that point. 

The judgment is erroneous. It should have been for the 
amount of the penalty, with nominal damages and the costs. 
Costs are allowed by our statutes. By the common law, in 
such actions, the plaintiff recovered the penalty and nomi 
damages, and this was not altered by the English statute.— 
Gainsford v. Griffith, 1 Saunders’ R. 58, note 1: Neither is it 
altered by our act of 1524.—Clay’s Dig. 330, § 96, &c. It 
was intended by the English statute as well as ours, that the 
judgment should stand as further security for future breaches, 
upon which the sci. fa. is given. Hence the propriety in all 
and the necessity in many cases of rendering judgment for the 
entire penalty. In the case before us, the judgment was ren- 
dered for the amount of the verdict, instead of the penalty. In 
the present case, it is true, there could be no further breaches, 
and we are not sure that we would reverse or remand for this, 
more especially at the instance of the defendant below, who 
could not be injured by it. But at the same time it is safest 
and best to adhere to the established modes of proceeding, and 
departures from them are not to be encouraged. ‘There is no 
injustice in giving judgment for the penalty, as the statute se- 
cures the defendant against the payment of any thing more than 
the amount of the verdict and costs. We can discover no 
other errors in the judgment or proceedings. Let the judg- 
ment be reversed and the cause remanded. 
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FIELD vs. MILLY WALKER er ats. 


1. A person of color in this state is presumed to be a slave. 
2. An issue of freedom vel non cannot be tried on habeas corpus sued 
out at the instance of one, who is held and claimed as a slave. 


Certiorari to the Judge of the County Court of Tuscaloosa. 


Tus was a proceeding by habeas corpus, sued out at the in- 
Pance of the defendants in error. The facts sufficiently appear 
in the opinion of the Court. 


Ormonp and Wattace, for the plaintiff in error :—The 
question of freedom cannot be tried in this state upon a writ of 
habeas corpus sued out by a colored person, held in bondage 
or claimed as a slave. In such case the proceeding must be 
by petition in the mode provided by the statute-—Clay’s Dig. 
462-542, § 19; 3 Blacks. Com. 130-’1-’2; Lewis v. F allenedl 
1 Rand. 15; Dudley’s Geo. Rep. 42-46 ; Thornton v. Demoss, 


5 Smedes & M. 609; Susan v. Wells, 3 Brev. 11; De Lacey 
v. Antoine, 7 Leigh, 438. 


Peck and J. L. Martin, for defendants. 


CHILTON, J.—The view we take of this case renders it 
unnecessary to express any opinion upon the important and del- 
icate questions presented by the record, and so elaborately and 
ably argued by the counsel, involving the construction of that 
provision in the Federal Constitution and the law of Congress 
of 1793, made in conformity therewith, respecting slaves, or 
persons bound to service, or held to labor in one state and es- 
caping into another. 

The question which according to our view renders further 
inquiry unnecessary, is, can the defendants, who claim to be free 
persons of color, and who assert they are unlawfully held in cus- 
tody as slaves, try the question of freedom vel non, by a resort 
to the writ of habeas corpus. After the most mature investiga- 
tion which we have been able to give the subject, we have ar- 
rived at the conclusion that they cannot; and that the proceed- 
ings in the case show that this isste was the one to be tried be-, 
fore the judge below. 
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The petition for the writ sets forth that the petitioners are free 
persons of color and were then confined in the common jail of 
Tuscaloosa county, and claimed to be the slaves of the plain- 
tiff in error. The return of the officer who holds them in 
custody shows that he detains them as the slaves of Field, un- 
der an order of commitnrent by three justices of the peace, and 
it further appears that Field by his counsel appeared before the 
county judge, who issued the writ, and demanded the petition- 
ers, claiming them as his slaves. It is then manifest that * 
issue, and the only issue, to be tried before the judge upon t 
writ, was whether the petitioners were free persons of color, or 
were slaves. Let us then proceed to enquire into the power of 
the judge to try this issue. 

In the first place, the statute of this state expressly declares 
that “any slave in this state claiming his freedom, shall pro- 
ceed by petition in the Circuit Court,” &c., and provides that 
the master or owner, if in possession of such slave, shall enter 
into bond with approved security, conditioned that the slave 
shall be forthcoming and subject to the order of said court, as 
well as to abide the judgment to be rendered.—Clay’s Dig. p. 
§42,§19. In this mode a trial is had by a jury who deter- 
mine the question of property upon an issue to be made up be- 
tween the parties, as is shown by the record of a recovery of 
their freedom by a portion of these petitioners, against Jones, 
which is exhibited with their petition in this case. In such 
proceeding the parties respectively are afforded an opportunity 
of taking testimony by depositions, as well as by the examina- 
tion of witnesses in court, whereas in a proceeding by habeas 
corpus no jury is allowed, and no provision is made for ta- 
king the testimony of witnesses who may be absent from the 
state; so that if the witnesses reside abroad and refuse to at- 
tend the trial, the owner would have no means of establishing 
his right by the production of his evidence. ‘These consider- 
ations are at least persuasive to show that the legislature never 
contemplated that the master’s right to his slaves should be tried 
by this summary proceeding. Had such been the design of 
the framers of the hubeas corpus act, they*would doubtless have 
provided the parties with the means for availing themselves of 
the proof by deposition. ‘The fact, however, that the manner 
in which the question of freedom shall be tried at the suit of 
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those claimed and held as slaves is specifically pointed out by 
the statute, is sufficient of itself to show the legislative con- 
struction that the question could not be tried upon the writ of 
habeas corpus. The issue of libera vel non is a question of fact 
tendered by the pleadings in this case. It involves the right 
which the plaintiff in error claims to the petitioners as his pro- 
perty. In our opinion the constitution of this state, which de- 
clares that the right of trial by jury shall remain inviolate, guar- 
ties to the master in such case the right to have a jury pass 
$... his claim, and we apprehend the legislature could no more 
divest him of his right to his slave by the fiat of a single indi- 
vidual, than of his freehold. If he can be deprived of the right 
of trial by jury in respect of the legal claim to his slave, the 
same principle might deprive the citizen of jury trial in respect 
to all property. But this would be a clear violation of the right 
of jury trial, as recognised by the common law, by magna 
charta, and by the fundamental law of all the states in the Union. 
See, upon this point, Lewis v. Garrett, 5 How. Miss. Rep. 434; 
Woodward v. Mayo, 4 ib. 389; Livingston v. The Mayor of 
of New York, 8 Wend. Rep. 85-102; 3 Story’s Com. on the 
Cons. p. 645; Parsons v. Bedford, 3 Peters’ Rep. 447; 1 Mar. 
Rep. 290; Boram v. The Commonwealth, 1 Dana’s Rep. 331; 
The State v. Allen, 2 McCord’s Rep. 55. 

We do not desire to be understood as holding that free per- 
sons of color are not entitled to this writ. It lies for the dis- 
charge of every freeman who is unlawfully restrained of his 
liberty. All we intend to affirm is, that a person of color held 
in bondage as a slave in this state is presumed to be a slave: 
That the law has provided the manner in which that presump- 
tion may be removed, and the question of freedom determined. 
So that if upon the trial of the writ of habeas corpus the ques- 
tion whether the petitioner is not a slave be really involved, it 
is the duty of the judge to remand the petitioner and to dis- 
miss the writ. ‘The presumption arising from color, coupled 
with the sworn return to the writ of habeas corpus by the party 
holding them in custody, that they are held and claimed as 
slaves, is sufficient to-oust the court of its jurisdiction, since an 
issue is tendered which the judge upon this summary proceed- 
ing is incompetent to try. The writ of habeas corpus was 
never used to try questions of title to chattels, and in providing 
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free persons of color with a remedy for establishing their free- 
dom, the legislature have furnished unmistakable evidence that 
they did not design to afford to slaves a pretext for procuring 
even a temporary exemption from the service of their owners. 
We hence conclude, from the nature of the institution of sla- 
very, from the design of the writ of habeas corpus, and from the 
legislation of the state, that the person asserting his title as 
owner cannot be compelled to submit to this summary jurisdic- 
tion, but is entitled to have his rights adjudicated according * 
the statute providing for such cases. | 
We think our conclusion is sufficiently sustained’ by the rea- 
soning adduced, but we are not without authority of courts of 
high respectability in confirmation of it—In De Lacy v. An- 
toine, 7 Leigh’s Rep. 438, the Court of Appeals of Virginia 
held that if it appeared upon the return of the writ that the ap- 
plicant was a person of color, and there seemed to be a real 
ground for litigation between the applicant and the person claim- 
ing him as a slave, the court would not determine the question 
of freedom on the writ of habeas corpus, but the applicant will 
be permitted to bring his suit for freedom as the statute pre- 
scribes, in forma pauperis. But, it was said, if there seems to 
be no real litigation as to the right of freedom, the court may 
discharge the applicant on his writ without putting him to his 
suit—In Thornton v. Demoss, 5 Smedes & Mar. Rep. 609- 
619, the court say, ‘In all civil proceedings negroes are re- 
garded by our law as property, and the owner or claimant can- 
not be deprived of his right or claim except by the verdict of a 
jury.” After refering to the remedy provided by the statutes of 
Mississippi for the trial of the question of freedom, the chief 
justice proceeds to say that this remedy, so provided, is the only 
one he can pursue: That negroes, although for some purposes 
regarded. as persons, are generally regarded as property and 
excepted out of the general legislation in regard to persons, 
unless specially included: ‘‘'That the color is prima facie evi- 
dence of liability to servitude. It is prima fucie evidence of 
property in some one, and as a specific remedy is provided for 
removing the presumption, that remedy necessarily excludes 
every other, and must be strictly pursued.”—See also, upon 
this point, Susan v. David Wells, 3 Brev. Rep. 11; ex parte, 
Ball, 2 Gratt. Rep. 588; Jackson v. Martin, 12 Wend. Rep. 
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311; ex parte, Davis, 18 Verm. Rep.—as to trying questions 
of title to property upon the writ of habeas corpus. 

The view above taken is decisive of the case in this court, 
and renders it improper for us to express any opinion as to the 
effect of the recovery by the petitioners of their freedom, as 
against Jones, coupled with his possession of them for a length 
of time sufficient, if he held adversely, to bar the right of Field, 
the plaintiff in error, as against him. These are facts proper 

the consideration of a jury, under the direction of the court, 

¢: an issue involving the question of freedom, but as they 
appear in tlie record before us, they do not warrant the judge 
in discharging the petitioners, since we have shown he is inca- 
pable for want of jurisdiction to try the issue to which they 
are applicable. , 

The court are unanimous in the conclusion, that the Judge of 
the County Court should not have entertained jurisdiction of 
the writ to try whether the petitioners are slaves or are entitled 
to their freedom, but should have remanded the slaves, and have 
dismissed the habeas corpus. The proceedings had before him 
are therefore reversed, and the proper order will be here en- 
tered, dismissing the writ. 





COLEMAN vs. ROBERTSON’S EXECUTORS. 


1. A person, possessed of sufficient capacity to attend to his ordinary busi- 
ness, is capable of making a valid will. 

2. An instruction to the jury, that an unequal distribution of property by 
a testator amongst his next of kin is no legal reason for considering it 
an irrational act, is the assertion of a correct legal proposition, and can 
not be regarded as precluding them, in making up their verdict, froma 
consideratiun of the character of the will, in connection with the other 
evidence. 

3. If a testator be of sound mind, and the will is not procured by fraud or 
the exercise of undue influence, he may make such disposition of bis 
property as partiality, pride or caprice may dictate. 

4. The capaci'y requisite to make a valid will or contract is precisely the 
same. 

5. A charge to the jury, that, if they believed “that from the weakness of 
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mind of the deceased, undue influence had been practiced on him, then 
the will was not valid,” cannot be considered as asserting the proposition 
that undue influence, unconnected with weakness of mind, is no objec- 
tion to its validity. 


Error to the County Court of St. Clair. 


Rice & Morean, for the plaintiff in error: 

1. The protection of those entitled by law to intestates’ es- 
tates, and the removal from others of temptations to frauds, fors 
bid an over-solicitude to establish wills opposed to the dictate 
of nature and the feelings of an enlightened community.—Sug- 
gett v. Kitchell, 6 Yerg. 430. 

2. Where issues are formed on the contest of a will, and there 
is evidence tending to prove that the testator was eighty years 
old, that his mind was weak, and that undue influence was used 
in procuring the will, it is erroneous for the court to charge the 
jury, “ that a will is unequal to one’s relations is no legal reason 
that it should be considered an irrational act.””—Patterson v. 
Patterson, 6S. & R. 56; 3 Starkie’s Ev. 1708; Roberts v. 
Trawick, 13 Ala. Rep. 85; Davis v. Calvert, 5 Gill & John. 300. 

3. In such a case, it is error to charge ‘ that if the deceased 
had suflicient strength of mind to attend to his ordinary business, 
he might make a valid will. That is nota legal test of capacity. 
It may be a circumstance in favor of sanity of mind, but it is 
not conclusive ; it was not for the court to say what weight it 
carried. Whether he properly attendedeto his ordinary busi- 
ness, of what nature it was, and what degree of intellect it re- 
quired to attend to it, were matters for the consideration of the 
jury.—Irish v. Smith, 8 S. & R. 581; Gass v. Gass, 3 Humph. 
Rep. 285; 3 Starkie’s Ev. 1708-9 ; Johnson v. Moore, 1 Litt. 
Rep. 371; Mountain v. Bennett, 1 Cox’s Ch. Cases, 355-6. 

4. The written law of Alabama (the statute of 1806, Clay’s 
Dig. 596, § 1,) furnishes the rule by which the capacity of a tes- 
tator is to be measured; and the inquiry on that point must al- 
ways be, whether at the time of executing the will he was “ of 
sound mind ;” that is the only standard by which the mental ca- 
pacity of a testator is to ascertained.—Davis v. Calvert, 5 Gill 
& Johns. 299-300; Harrison v. Rowan, 3 Wash. C. C. Rep. 
585-6 ; Mountain v. Bennett, 1 Cox’s Ch. Cases, 355-6; Marsh 
v. Tyrrell, 4 Eng. Eccl. Rep. 51; Clark v. Fisher, 1 Paige’s 














ALABAMA. 
Coleman v. Robertson’s Ex’rs. 


Ch. Rep. 173; Dew v. Johnson, 2 South. Rep. 458 ; Marquis 
of Winchester’s case, 6 Coke’s Rep. 23. 

5. The last charge given and excepted to could not fail to 
mislead the jury and prejudice the contestant, because it limited 
the inquiries of the jury as to the exercise of undue influence 
upon the testator to the single circumstance of “the weakness of 
mind of the deceased!’’ whereas the law is, that however strong 
or sound the mind of a testator may be, still, if undue influence 
is exercised in procuring him to make a will, such will is in- 
@ia—s.. the cases above cited. 
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Pope, for defendants: 

1. The charges of the court below were clearly correct ; they 
are in the very language of the law books. If -not sufficiently 
explicit, further and explanatory charges should have been asked. 
Tompkins v. Tompkins, 1 Bailey’s Rep. 93; Heirs at Law of 
Lee v. Lee’s Ex’rs, 4 McCord’s Rep. 183; McLeroy v. Me- 
Leroy, 5 Ala. Rep. 81; Dornick et al. v. Reichenback, 10 8, 
& R. 91-2; 3 U.S. Dig. 669-70, §§ 11, 16, 17, 19. 

2. All the charges will be taken together, and this court would 
“not reverse for a supposed want of precision or accuracy of 
definition, when the thing is from its nature, in a great degree, 
incapable of being defined.””-—Dornick et al. v. Reichenback, 
supra; see also Watson v. Anderson, 13 Ala. Rep. 202. 

-3 This court will not reverse where the mere tendency of a 
charge is to mislead the jury ; it will only reverse if its necessary 
result was to mislead. 


DARGAN, C. J.—This was a proceeding in the Orphans’ 
Court of St. Clair to try the validity of the will of John Robert- 
son, deceased. The executors propounded his will for probate, 
and citations were issued to several persons as the next of kin 
of the deceased. William A. Coleman alone contested the 
will, and submitted issues, which a jury were empannelled to 
try, involving the inquiry of the sanity of the testator’s mind at 
the time the will was executed, and also whether the wil! was 
procured by the exercise of improper influence over the testa- 
tor. On the trial of these issues, a bill of exceptions was signed 
by the presiding judge, from which it appears that the testator 
was about eighty years old at the time the will was executed, 
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and that there was some evidence from which the inference 
might have been drawn that undue influence had been exerted 
over him in procuring the will, but there was a conflict of proof 
on this point. By the will an unequal distribution of the pro- 
perty of the testator was made amongst his children. The 
court charged the jury—ist. That if the deceased had strength 
of mind sufficient to attend to his ordinary business, he might 
make a valid will. 2d. That a will is unequal to one’s relations 
is no legal reason that it should be considered an irrational a 
3d. That the law puts no restrictions upon a man’s right to di 
pose of his property in any way his partialities, pride or caprice 
may prompt him. 4. That there can be no middle ground be- 
tween legal capacity and incapacity to make either a contract or 
a will—that both must stand in regard to this question precisely 
on the same footing. 5. That if the jury believed that from 
the weakness of mind of the deceased, undue influence had been 
practiced on him, then the will was not valid. The jury re- 
turned a verdict establishing the will, and these instructions are 
here assigned as error. 

1. We do not apprehend that any one will doubt that a per- 
son is capable of making a valid will who possesses sufficient ca- 
pacity to transact the ordinary business of life. Indeed if we 
were to deny to individuals the capacity to make wills, who are 
capable of attending to the ordinary duties and transactions of 
life, it would be difficult to fix the standard by which the capa- 
city necessary to execute a valid will should be ascertained, if it 
would not éven deny the right of making a will to all who did 
not possess more than ordinary capacity. 

2. The second charge given to the jury is incontrovertibly 
" true as a legal proposition. Every one capable of disposing of 
his property may make such disposition of it by will as he may 
see proper, and to hold that an unequal distribution within itself 
was an irrational act, or an act evincing the want of capacity to 
make a will, would deny the right to make a will disposing of 
the property of the testator as he may see fit. We do not un- 
derstand this to be controverted by the plaintiff in error, but it is 
contended that this charge under the evidence was necessarily 
calculated to mislead and did mislead the jury. It is true that 
if a will is unnatural in its character—if it cuts off the children 
of the testator, or any of them, from a participation in his estate, 
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without any reason, this, in connection with other proof, such ag 
extreme old age, mental weakness, or evidence tending to show 
the exercise of undue influence, is a circumstance or fact to be 
weighed by the jury in coming to a conclusion whether the tes- 
tator was of sound and disposing mind, or whether the will wag 
procused by means of undue influence.—Roberts v. Trawick, 
13 Ala. 68; Davis v. Calvert, 5 Gill & Johns. 260. If the 
charge had precluded the jury from weighing the character of 

e will as matter of evidence under the circumstances, or if 

y had been instructed that the character of the will could not 
e considered wader the evidence in ascertaining whether the tes- 
tator was of sound mind, or whether the will was made under 
improper influence, it would have been erroneous. But the 
charge as given was correct as a legal proposition, and did not 
deny to the jury the consideration of the character of the will 
as evidence in making up their verdict. It therefore cannot 
be said to be erroneous. 

3. The third instruction is also in strict conformity with the law. 
Every person has the right to dispose of his property by will as 
he pleases, and whether his will be prompted by partiality, pride 
or caprice, is immaterial, provided the testator is of sound mind 
and the will is not obtained by fraud or undue influence.— 
Tompkins v. Tompkins, 1 Bailey, 93. 

4. The fourth charge we understand to mean this, that no 
greater or less degree of capacity is required to make a valid 
will, than to make a valid contract. Why the contestant should 
object to this charge, we cannot percieve. We know of no 
decisions that hold that a testator may have suflicient capacity to 
enter into a contract, but yet deny that such capacity is suffi- 
cient to enable him to make a will. But the precise point has 
heretofore been decided by this court, in the case of McElroy 
v- McElroy, 5 Ala. $1. In that case, it was said that the same 
degree of capacity was required to make a will that was requisite 
to enter into a valid contract; that there was no middle ground 
between capacity to enter into a contract and the capacity re 
quired to make a will—both must stand, as to the question of 
capacity, precisely on the same footing. 

The last charge excepted to is, that if the jury believed that 
from the weakness of the mind of the deceased, undue influence 
had been practised on him in obtaining the will, then the will 
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was not valid. ‘There is certainly no error in this charge. The 
argument of the plaintiff’s counsel supposes that it affirms the 
law to be, that undue influence exercised in obtaining a will 
was no objection to its validity, unléss this undue influence was 
also connected with weakness of mind of the testator. We do 
not so understand the charge, nor do we think the jury could 
have possibly put that construction upon it. The fair and rea- 
sonable interpretation of the charge is, that if undue influence 
had been practised upon a weak mind in obtaining the will, th 

it was not valid. If the contestant had thought that the ‘© 
dence before the jury required the instruction that undue influ- 
ence exercised over the mind would render the will void, with- 
out regard to the character or strength of mind of the testator, 
aS he might have requested this charge to be given. All the in- 
i structions are in conformity with law, and the judgment must 


be affirmed. 
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McLURE et ats. vs. COLCLOUGH sr ats. 


1. It is not a good cause to strike an answer from the file, that it omits the 
name of one of the defendants in the title of the case, nor that it is in- 
terlined in a material part, unless it appears that the interlineation was 
made after the answer was sworn to, or some other irregularity inter- 
vened. : 

2. When one of the allegations of a bill is that a sheriff’s bond was “never 
received or approved” by the County Court Judge—delivery being es- 
sential to a complete and effectual acceptance, proof of such delivery is 
not irrelevant to the issue tendered by the allegation. 

3. Aa actual delivery of a deed is not essential. A delivery good in law 
gmay be made by mere words, or by such words and actions as indicate 
an intention that the deed shall be considered as executed. 

4, Where the name of P., one of several intended sureties, is affixed to 
a bond under an authority which the other sureties have at the time an 
opportunity of examining, and all is done that was contemplated to 
render the bond effectual, in the absence of fraud, they cannot claim 
exemption from liability, because the authority is defective and insufii- 
cient to bind P. 

5. The power of a Judge of the County Court to accept and approve the 

7 
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bond of a sheriff is derived from and defined by law. The validity of 


his official acts, therefore, cannot be affected by his negligence or mistake 
in the performance of an act not within the scope of his cfficial duties, 








Error to the Chancery Court of Barbour. Tried before the 
Hon. Joseph W. Lesesne. 


Burorp, for plaintiffs. 
ELSER, Harris and CamMpPBELL, for defendants. 


PARSONS, J.—The bill was filed in chancery by McLure, 
Cooper, Brown, Dansby and Campbell; by the first three as 
alleged securities of Duncan McRea, as sheriff of Barbour 
county, and by the Jast two as sureties of McLure in a writ of 
error bord, the object of which was to remove the judgment 
against the sureties, which will be presently mentioned, to the 
Supreme Court, where the judgment was affirmed. For rea- 
sons stated in the bill, McRae, the sheriff, is made a defendant, 
and also Pugh, another supposed surety of his. But Colclough 
is the principal defendant. It appears by the bill that he had 
wecovered a judgment in the Circuit Court of Pike, against cer- 
tain’ persons—that he had caused a fi. fa. from his judgment to 
be placed in the hands of McRae, as sheriff of Barbour, which 
McRae had failed to return duly to the Circuit Court of Pike: 
That Colclough for this failure had ruled McRae in the Cir- 
cuit Court of Pike and had recovered, by motion under the 
statute, a judgment against McRae, as sheriff, and against 
McLure, Cooper, Brown and Pugh as the supposed sureties of 
McRae, but that this recovery was had without any notice to 
sureties, and that therefcre they could not and did not defend. 

The bill and amended bill allege that McLure, Cooper and 
Brown were not sureties of McRae; because, as is alleged, the 
supposed official bond of McRae, though signed by them, was 
never delivered to or received by the Judge of the County Court 
of Barbour, who was Alexander McCall, as the final act and 
deed of the parties. And upon this ground the complainants 
seek an injunction to restrain Colclough from proceeding against 
there under his judgment at law. At the hearing the chancellor 
dismissed the bill, and the complainants have brought the cause 

here by writ of error. 




















_the nature and object of receiving the bond, and these were evi- 
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This cause was here on a former occasion, when seveial 
questions were settled, but leaving others which are now to be 
decided.—See McLure et al. v. Colclough et al. 5 Ala. R. 65. 

There are, in the first place, three preliminary questions to 
be disposed of. The complainants moved, in the court below, 
that Colclough’s answer be taken from the file, because the an- 
swer omitted, in the title of the cause, the. name of the defend- 
ant Pugh, but the motion was overruled. We cannot see that 
there was any error in overruling the motion. Nor can 
see, in the next place, that there was error in refusing to ake 
answer from the files, because it had been interlined in a mate- 
rial part, before it was filed—it not appearing to us that it was 
interlined after it was sworn to, or otherwise improperly. 

The third and last of these questions relates to so much of 
the deposition of Judge McCall as tends to prove that the sher- 
iff’s bond was delivered, and which ought to have been excluded, 
as is contended. ‘Those depositions were taken between the 
times of filing the original and the amended bills. It is now 
contended by the counsel of the complainants, that the fact of 
the delivery was not put in issue until it was done by the 
amended bill, the original bill not having alleged that the bond 
was never delivered. But it is alleged in the original bill that 
the County Court Judge never received or approved of the 
bond. Now this was a very material allegation, and it is to be 
considered whether there is not such necessary connection be- 
tween the facts of delivering and of receiving and approving, as 
that proof of the first is some evidence of the two last. If it is, 
the evidence of the delivery of the bond was not altogether for- 
eign to the issue presented by the original bill, as to the facts of 


the receiving and approval of the bond. It is true that the 


judge might have received or obtained possession of the bond, 
without its having been delivered to him, but it is not perceived 
how he could have received and approved it effectually, unless 
it had been delivered. It may be said, we think, that a delivery 
is part of an effectual acceptance of a deed, which last cannot 
be without receiving and approving. Ordinarily, it includes 
them both. As the original bill presented an issue as to the 
facts ef receiving and of approving, by denying both, the fact of 
delivery would tend to prove both of the facts. It would show 
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dence of approval. The dissenting opinion of Chief Justice 
Marshall in the case of The Bank of the U. S. v. Dandridge, 
12 Wheat. 90, contains at least one proposition of law, which 
is evidently correct. He observed—‘ All admit that delivery 
is essential to the validity of a deed, and that acceptance is es- 
sential toa complete delivery.” True as this is, it is equally so 
that delivery is essential to a complete and effectual acceptance. 
And for this reason we think that evidence of the delivery was 
artes to the issue presented by the original bill, and 

equently it is our opinion that there was no error in refusing 
to exclude or suppress it. 

Coming now to the merits of the cause, it is to be observed 
that the complainants have, by their bill and amended bill, stated 
a proper case for relief in equity ; because they have fairly de- 
nied the validity of the bond, and it has been held here that a 
sheriff’s sureties, in such a case, may be relieved in equity 
against a judgment at law taken by motion under the statute, 
without notice to them. 

The question first arising upon the merits relates to the de- 
livery of the bond. A delivery is issential, and it is to be con- 
sidered whether the facts and circumstances of this case do not 
constitute a delivery in legal estimation. 

The County Court Judge was the proper person to receive 
and approve the bond. Another officer may do this in certain 
cases, under the statute, but they do not arise in the present 
cause. It appears by the deposition of Alexander McCall, and 
by other evidence, that he was Judge of the County Court of 
Barbour county, during the time which is material in this in- 
vestigation. It appears by the evidence also that he was on the 
bench holding a court, at the time McRae and his sureties, 
except Pugh, came into the court room to execute the official 
bond. It is evident from the proof that they came in for that 
purpose, and that they there signed the bond and that the seals 
had been previously affixed, or that they were then affixed by 
the parties. It appears, however, by the depositions of John 
H. White, which were not suppressed, (who was not made a 
party to this suit, although he was one of the sureties,) that Mc- 
Rae had informed him that the bond would be in the penalty of 
about ten thousand dollars, but that when he found it was in 
the penalty of thirty thousand doliars, he- was disappointed and 
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remarked to McRae that he ought to get more sureties—that 
McRae then mentioned that Pugh was to be one of his sureties, 
and spoke of his wealth. ‘This was just before the bond was 
signed. ‘The witness states that he made no further objection, 
but that he had understood that Pugh was wealthy, and he in- 
tended that Pugh shou!d be bound if he was. He states, fur- 
ther, that after all had signed, not seeing Pugh, he enquired for 
him. To this Judge McCall replied, as White states, that he 
was authorised to sign for him, by which the witness understood 
that the judge was authorised to sign for Pugh, so as to Mind 
him, though it does not appear that the judge said so. White 
does not state that he told McRae that he would not execute 
the bond, unless it should be executed by Pugh, but he states 
the fact that he was disappointed in respect of the,amount of 
the bond, and told McRae that he ought to get other sureties, to 
which MclRae replied in reference to Pugh, as already men- 
tioned. There is nothing to show that any part of this conver- 
sation was heard by Judge McCall, or that White’s feelings of 
disappointment, or his intention not to bind himself unless Pugh 
should become bound, were made known to McCall. It is to 
be infered that this conversation took place in the court room, 
but it is more than probable that it was private, or in a low 
voice, as the court was sitting and it was not, so far as appears, 
addressed to the court. But White states that after all had 
signed the bond, except Pugh, he enquired for Pugh, when 
Judge McCall replied that he was authorised to sign for him. 
It is to be infered from the evidence that this was in presence of 
and heard by ail the sureties; and it appears by one of the de- 
positions of McRae, that he thinks that Cooper and McLure 
also enquired for Pugh. He states that he understood, and 
supposes the rest understood, that Pugh was to be bound be- 
fore the bond would be approved, but he does not say that any 
one said so. It appears by the depositions of Judge McCall 
that he was in possession of a written instrument, in the hand- 
writing of Pugh, in the following words: 
] “Trwin ton, Dec. 29th, 1837. 

“A. McCatu: You are at liberty to sign my name to Dun- 
can McRea’s bond, as sheriff, if I am not at Clayton when he 
gives it. Yours respectfully, 


F. W. Puau.’’ 
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Judge McCall deposes that under this instrument, in the 
presence, as he believes, of all who signed the bond, he signed 
Pugh’s name to it for him. It appears by the depositions of 
McRae, that when White enquired for Pugh Judge McCall 
held up a small piece of paper, which he said authorised him to 
sign for Pugh. 

It is left in doubt, we think, by the evidence, whether McCall 
signed Pugh’s name in presence of McRae and all his sureties, 
except Pugh, or after they or most of them had left. Accord- 
ya McCall’s best recollection, they were all present, and in 
this we think he is in some degree supported by McRae in one 
of his depositions. But according to the deposition of White 
and one of the depositions, (the second,) of McRae, it must 
have beeyafter White and others had left. We can see noth- 
ing to impugn the good intentions of any of the witnesses. Each 
one deposed, no doubt, according to his recollection at the 
times of deposing. But it further appears by the depositions of 
McRae, that after all had signed, unless the judge had not yet 
signed Pugh’s name, and on the same occasion, the judge told 
him he had done with him; that he might take the oath of office 
before a justice of the peace and go to business as sheriff, and 
it is plainly to be infered from the evidence that he did so. It 
appears further by the depositions of McCall, that he would 
have accepted the bond without Pugh’s name being in it—and 
that, as it was, he accepted the bond as a good bond and filed 
it in the office as the official bond of McRae, having considered 
it as delivered to him by their having given it to him to sign 
Pugh’s name to it, and that he did this without knowing of any 
condition whatever on which it was executed, except the con- 
ditions expressed in it. But without going more into the par- 

ticulars of the evidence, we believe that the following facts are 


established : 
1. ‘That McRae and his sureties, except Pugh, assembled 


together and went into the court room for the purpose of exe- 
cuting his official bond. 

2. That upon arriving there and finding the bond prepared, 
White was disappointed in regard to the amount of the bond, 
and thereupon told Mcltae that he ought to get other sureties. 

3. That Mcfae then mentioned Pugh as a surety, with whom 
White was satisfied, and that the sheriff and his sureties, except 
Pugh, then executed the bond. 
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4. That White, and probably others of the sureties, called 
for Pugh. 

5. That Judge MeCall then exhibited his authority from the 
bench, which all might have examined. 

6. That all were then satisfied. 

7. That the sureties severally withdrew, after McCall, under 
that authority, had signed Pugh’s name to the bond, or just be- 
fore, in expectation of his doing so. 

8. That he did thus sign for Pugh before they left or just af- 
ter, and on the same occasion, without his being aware of their 
leaving. 

9. That this was all that Judge McCall or any of the parties 
required, and that upon -this execution they all considered the 
bond as complete, except what is hereafter to be saigyin refer- 
ence to McCall and Pugh. 

10. That McCall, at the time the bond was executed by him 
and others, was mistaken himself as to the validity of his autho- 
rity, and that he was guilty of no fraud whatever. 

11. That McCall would have approved the bond if Pugh’s 
name had never been mentioned; and that he was not aware, 
when he approved it, of any condition on which any of the par- 
ties executed it, except the conditions expressed on its face, 
as emphatically stated in his deposition. 

12. That McRae, with the consent of all the parties, com- 
menced and continued upon the discharge of his official duties, 
no one doubting but that the bond was executed in the name of 
Pugh, by McCall, under the authority which was exhibited and 
which all might have examined. 

13. That neither McCall nor any of the obligors in the bond 
looked to any further act to be done to render the bond effec- 
tual, except as hereafter mentioned, in reference to McCall and 
Pugh. 

According to this evidence, without now bringing into view 
what is hereafter to be stated, it is conceived that the bond 
was received and approved by the County Court Judge. It 
was left on the table below his seat, in his presence, for him, 
and for no other person or purpose. It was left for him upon 
no condition or expectation, or only in the expectation that he 
would execute it in the name of Pugh, under the authority 
which had been exhibited. If left upon no condition or expec- 
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tation, which is probable, then it was left as the bond of the 
parties who actually executed it, and this was a delivery in law, 
Skelton’s case is so brief that we may state it in its own words, 
It may be found in Cro. Eliz. 7. The case was this, ‘* Lessee 
for years grants his term by deed, and sealeth it in presence of 
divers, and of the grantee himself; and the deed at the same 
time was read, but not delivered, nor did the grantee take it, 
but it was left behind them in the same place. 

“The opinion of all the justices was, that it was a good 

nt; for the parties came for that purpose and performed all 
that was requisite for the perfecting it, except an actual delivery; 
but it being left behind them and not countermanded, it shall 
be said a delivery in law.” ‘The deed or bond in the case at 
bar was,Jeft on the clerk’s table, in the presence of the judge, 
in the expectation and understanding that it was complete and 
approved, or that this would be the case when the judge should 
execute it in Pugh’s name, under the authority which had been 
exhibited, and which, we believe from the evidence, was done 
before they left, or immediately afterwards, and before Judge 
McCall was aware that they had left. We think that in effect 
it was done in their presence and with their approbation, and 
consequently that it was a perfect deed; it being evident that 
the judge approved of it as such. 

Then, although there was no delivery by the hand, there was 
enough to constitute a good delivery in law. This may be ac- 
complished by mere words, or by such words and actions as in- 
dicate a clear intention that the deed shall be considered as 
executed ; as when a party to an instrument seals it, and de- 
clares, in presence of a witness, that he delivers it as his deed, 
but keeps it in his own possession, and there is nothing to qual- 
ify that, or to show that the executing party did not intend it to 
operate immediately, except the keeping of the deed in his 
hands, it is a valid and effectual deed; and actual delivery to 
the party who is to take by the deed, or to any person for his use, 
is not essential.— Doe on Dem. Garnors v. Wright, 5 B. & C. 671. 

We therefore think, that as all the parties intended to execute 
the bond finally on that occasion, and that as Judge McCall 
signed for Pugh, under the authority he exhibited, at the same 
time and in the presence of all the parties, or very soon after 
they left, without his having observed it, and as neither the 
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judge nor any of the parties required or expected any thing fur- 
ther, the bond is valid and effectual according to the facts al- 
ready stated, (Seymore v. Van Slyck, 8 Wend. 414,) unless it 
should appear that they are not bound in consequence of the 
invalidity of the authority under which McCall signed Pugh’s 
name. That leads to further consideration. 

It is very clear that Pugh was never bound, because the au- 
thority he gave was not under seal. It is contended by the 
counsel of the defendants, that as McCall sent a citation to Pugh 
to come and acknowledge the bond, and that as Pugh never 
dissented to the execution of the bond in his name by McCall, 
under the parol authority, he thus sanctioned it and became 
bound. But it is not our understanding of the evidence of 
Judge McCall that he had personal knowledge that the citation 
was served, and there is no evidence of the fact in the record. 
Nor is it clear that if he had been served with such a citation, 
and paid no attention to it, that he would have become bound 
thereby. 

It cannot be said that this bond is void, because its execution 
was procured by fraud, for we are well satisfied there was no 
fraud: Nor was it executed upon any condition, except, in the 
language of the witness, the conditions expressed therein: Nor 
was it executed by the sureties who signed upon the faith and 
understanding that it was to be executed by Pugh personally, or 
by any one else. If that had been the case, the transaction 
would have been incomplete until all had signed. These sug- 
gestions will distinguish the case at bar from various cases to be 
found in the books. The case at bar was one in which all was 
done that was expected, and done in the mode expected. It 
was final. At the moment of the execution of the bond, the 
judge and all the parties believed it to be valid. He bélieved 
so because as yet it had not occurred to him that his authority 
was of doubtful validity, and the others chose to take it for 
granted that the authority was good. Having neglected to ex- 
amine it, when they had a clear opportunity to do so, and hav- 
ing chosen to take the chances of its validity, whatever they 
might be, they must now be held to their position. They can- 
not be permitted, in a business transaction, to close their eyes 
and ears, and then claim advantage of all they did not see and 
hear. The people, for whose benefit the bond was taken, had 
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no opportunity to examine the authority under which Judge 
McCall acted as the agent.of Pugh. Those who trusted when 
they might by ordinary prudence-have saved themselves ought 
to bear the loss. As well might a surety claim to be dis- 
charged, in the absence of fraud, because he had subsequently 
ascertained that his co-surety was insolvent or an infant. As 
well might a partner, who had undertaken to bind himself and 
his co-partners by a bond, claim to be discharged, because, 
. contrafy to the opinion of himself and all the parties, they were 
not bound. 
It was the official duty of Judge McCall to take the bond for 
the benefit of the public. If, therefore, he was not a proper 
person to be agent for one of the sureties, they are all charge- 
able with knowledge of the fact. But in that matter he did not 
assume to act as Judge of the County Court, but as agent of 
Pugh, under an authority, such as it was, which he exhibited, 
If he may assume such a character, certainly it is distinct from 
his official character. In the one case he receives his power 
from an individual, in the other from the law. His powers un- 
der the law are precisely defined and well known. That of 
signing for a co-surety is not among them, and this the parties 
must all have known. In that matter they knew he was acting 
out of the range of his official duties, and merely as the agent 
of Pugh. Hence his acts as agent must have the effect of sim- 
ilar acts by any other agent, and nothing more. It is a mistake 
to suppose that he, as a private agent, can by negligence or 
misunderstanding in the line of his duties as such, affect the 
validity of his official acts. Then, in respect to the other sure- 
ties, the ineffectual attempt to bind Pugh is the same in effect, 
as if another person instead of the judge had been the agent. 
In that case the sureties, in the absence of fraud, who execute 
the bond in person, cannot be discharged, because another was 
not legally bound, in consequence of a defective authority, it 
being exhibited at the time. 

We come now to a particular consideration of the evidence 
relating to the approval of the bond, and we admit that it is not 
free from difficulty. 

Judge McCall, in his first deposition, states that it was his 
intention before writing his approval on the bond to let Pugh 
acknowledge it in person ; that although he would have accepted 
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and approved the bond without Pugh’s name, yet as his name 
_was on it, he thought he ought not to endorse his approval un- 
til he was fully satisfied that Pugh was bound; and that when 
he was about to approve the bond, or while he was writing 
Pugh’s name, he recollected an objection of Judge Crenshaw 
to a similar bond, and concluded that before he could be satis- 
fied it would be necessary to see Pugh. In his second deposi- 
tion, he states that he ‘accepted the bond as a good bond and 
filed it in the office;”’ but he adds, that he concluded on reflec- 
tion not to write the word accepted on the bond until he could 
see Pugh and get him-to acknowledge the signature. He states 
further, that he notified Pugh by citation to appear before him 
for the purpose of obtaining his acknowledgment, but that Pugh 
did not appear. He also made an unsuccessful personal effort, 
with the same view. It was his habit, he says, to write the word 
approved or accepted on official bonds with which he was satis- 
fied; but recollecting that Judge Crenshaw had objected to a 
bond under similar circumstances, he says that immediately af- 
ter signing Pugh’s name, and before leaving the office, he con- 
cluded not to write the word approved on it until he could see 
Pugh. These depositions, when read separately, convey dif- 
ferent impressions. ‘The first deposition seems to negative the 
idea of approval ; the second does not establish it conclusively, 
but strongly tends that way. And yet, when considered to- 
gether, as explanatory of each other, the inconsistency is rather 
apparent than real, and the result seems to be, that the bond 
was in fact approved: For it must be observed, that the first 
“deposition does not fix the precise point of time at which the 
judge concluded that the acknowledgment of Pugh was neces- 
‘sary. It states, in the alternative, that “when he was about to 
approve the bond, or while he was writing Pugh’s name, he re- 
collected the objection of Judge Crenshaw,” and that then he 
concluded he would get the acknowledgment before approval. 
If we adopt the first alternative—the time when he was about to 
approve the bond—as the point of time at which he concluded 
to obtain the acknowledgment, the two depositions may be re- 
conciled with each other, and the question of approval will then 
turn upon the construction to be given to the last deposition.— 
Confining ourselves, then, to the second deposition, we think 
that when regarded as a whole it must be considered as showing 
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that there was a point of time, however short, when the bond 
was accepted and deemed satisfactory to the judge. We admit 
that we do not arrive at this conclusion without some difficulty; 
for, from his statement that it was his habit to write the wor 
accepted on bonds with which he was satisfied, connected with 
his omission to write his approval on this bond, the inferengg 
would seem to arise that he had not approved it. But we are 
led to believe that a fair construction of the whole deposition 
will repel this inference. He states expressly, that he accepted 
the bond as a, good bond and filed it in the office; and he adds, 
‘‘but on reflection, I thought I would not write accepted on it 
until I could see Pugh and get him to acknowledge his signature.” 
From this statement, it is quite obvious that his reflection was 
subsequent in point of time to the filing of the bond; and if he 
accepted it and filed it, it was not necessary to its validity, as this 
court decided when the case was here before, that the accept- 
ance should be manifested by any matter of record or by writing, 
—5 Ala. 72. In another part of the same deposition, he states 
that he would have written approved on the bond, “but it struck 
him the same day it was signed, immediately after signing Pugh’s 
name and before he left the office,” that J udge Crenshaw had 
objected to a similar bond, and “for that reason he would not 
approve it until he could see Pugh, or write the word approved 
on it.” The word immediately is of relative signification, and 
is never employed to designate an exact portion of time. Itis 
used with more or less latitude by universal consent, according 
to the subject to which it is applied; and, as here used, it may 
well consist with the fact that the bond had been filed before his 
doubts originated. It is true, he says that on account of his 
doubt he would not approve the bond until he could see Pugh, 
and if this stood by itself, it would be conclusive that he never 
did approve it. But if we take the entire statement—“ that he 
would not approve it until he could see Pugh, or write the word 
approved on it”—we think that the latter words were added for 
the sake of expressing his meaning more clearly; and this was, 
most probably, that he concluded to postpone the written evi- 
dence of his approval until he could see Pugh. If this were 
his meaning, and he had previously accepted the bond, we have 
seen already that no written evidence of approval was necessary. 
But there are still further statements in the deposition, requiring 
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less minuteness of criticism, and tending very strongly to show 
that there was a period or point of time at which the bond was 
fully approved. He states, that “he filed the said bond in the 
office of the clerk of the County Court of Barbour county, as 
the official bond of said McRae ;” and again he says, that *“‘he 
filed the said bond in the County Clerk’s office, and considered 
it the official bond of said McRae, but, on reflection, had doubts 
of its validity without acknowledgment.” It is difficult from 
this language to resist the conclusion that he had in fact accepted 
the bond, and that his doubts were subsequent to his acceptance. 
Reflection, according to common usage, refers to past time, and 
although it may be properly used with reference to present time, 
we think we would not be justified in considering it so used in 
the present instance. The fair and natural import of other ex- 
pressions used in the same deposition controls its meaning, and 
indicates the intention and understanding of the witness. 

We think that the conclusion at which we have arrived as to 
the approval of the bond is strengthened by other evidence in 
thecase. It is distinctly stated by Judge McCall, that he con- 
sidered the other securities sufficient, and that he would have 
accepted and approved the bond without Pugh’s name. From 
this it may be fairly inferred that his anxiety to get Pugh’s ac- 
knowledgment was, not to make the bond a valid bond, but to 
bind one of the securities more firmly. It was, moreover, his 
duty by law, if he considered the’ bond insufficient, to require 
a good and sufficient one to be executed. His not requiring 
another bond would argue very strongly that he was satisfied 
with the one which he had filed. But he expressly states, that 
he did not require a new one, because he considered the one in 

“question to be good. The deposition of the sheriff, McRae, also 
goes a great way to show that the bond was approved. He says, 
“after the bond was signed, I asked the judge if he was through 
with me, and said something about my official oath, when he 
said I could take it before a magistrate—he was through with 
me—that after I filed my affidavit | ‘could enter upon the duties 
of the office of sheriff. He signified that he was rather dissatis- 
fied with Pugh at his absence, and that he wanted him to come 

and acknowledge his liability on the bond.” We can give no 
other construction to this statement of the sheriff, than that the 
bond was actually approved, and that the remark of the judge as 
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to Pugh’s absence was intended only to convey the idea that he, 
as one of the securities, ought to be more firmly bound. 

The amended bill is not sustained by the evidence. We have 
not found it necessary to consider the questions of competency 
of witnesses, or whether or not some of the depositions were 
correctly suppressed, because, if it were clear that all the wit- 
nesses were competent, and all the depositions admissible, stil] 
our opinion would be the same. 

Let the decree be affirmed. 


WILLIAMS vs. HART. 


1. A writ of error bond without security does not operate as a supersedeas 
of the judgment, and in taking such bond the clerk commits no such 
breach of duty as will support an action against him. 

2. A defendant, for the purpose of superseding the judgment against bim, 
tendered to the clerk sufficient security. The clerk allowed the bond to 
be signed in b!ank, with the understanding that he might afterwards fill 
it up, but before it was filled up, the sureties revoked the authority.— 
The clerk, however, under the advice of counsel, proceeded to fill up the 
bond and certified it as a valid bond to the Supreme Court, where the 

judgment was affirmed against the defendant and his sureties, with ten 
per cent. damages. The sureties thereupon filed a bill against the plain- 
tiff and clerk to relieve themselves from the judgment, and obtained a 
decree for a perpetual jnjunction: Held—That the clerk ‘s liable to the 
plaintiff for the amount of the original judgment, with interest, and for 
such necessary costs as the plaintiff in good faith «xpended in a 
against the chancery suit. 

3. Whether the clerk is liable for the ten per cent. damages to which the 
plaintiff would have been entitled on the affirmance of the judgment in 
tbe Supreme Court had the bond been valid—Querx? 


Error to the Circuit Court of Sumter. Tried before the 
Hon. Geo. Goldthwaite. 


Tuts was an action on the case by the defendant against 
the plaintiff in error, clerk of the County Court of Sumter.— 
The facts, together with the question arising on demurrer to the 
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declaration, appear in the opinion of the court. The court 
charged the jury that the clerk in entering upon the duty of tak- 
ing the writ of error bond came under an obligation to the plain- 
tiff to take it properly, and having failed to perfect it whilst he 
had authority to do so, and having improperly filled it up after 
that authority was revoked and certified it to the Supreme Court 
as a valid bond, became liable to the plaintiff for the amount of 
the judgment and interest, provided Gibbs and Labuzan (the 
securities) were good for that amount, as well as for all costs 
reasonably incurred and paid in the chancery suit instituted by 
Gibbs and Labuzan to relieve themselves from the judgment 
against them ; and that the fact that the defendant acted in good 
faith and under an honest mistake as to his power and duty 
could not change the result. ‘To this charge the defendant ex- 

cepted, and assigns it and the pare of the court in respect to 
his demurrer as error. 


J. L. Smrru, for the plaintiff in error: 

The question is, whether the plaintiff in error made such an 
attempt to take a bond as would render him liable to defendant 
in error for a misfeasance in not doing it correctly, and if so, in 
what amount of damages? 

1. He did not make such an attempt; he did not take a void- 
able bond, but he took none at-all_—F rost & Dickerson v. Gibbs 
& Labuzan, 4 Ala. R. 730 ; the decree in chancery in this case. 

2. The signatures in blank could not have rendered the plain- 
tiff in error liable for refusing to fill up the bond, if he had dis- 
covered the securities offered were not good; nor could they 
have operated as a supersedeas, nor deceived nor excused the 
sheriff for his return of supersedeas, on an action against him 
for a false return.—Governor, use Hall v. Wiley et al. 14 Ala. R. 
181; Nicholass v. Thomas, 4 Mass. 232; Pearce v. Atwood, 
13 ib. 324; Sanford v. Nichols, ib. 286; Hoit v. Hooks, 14 ib. 
210; 2 McMullen, 335. 

3. The certificate to the Supreme Court did not operate to 
the injury of defendant in error, nor did the subsequent filling 
up of the bond. The sheriff had already returned the execu- 
tion superseded. 

4, The insolvency of Lunsford should have been considered 
in mitigation of damages.—Sedgw. on Meas. of Dam. 530; 1 
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Hawks, 426; 2 Greenl. 46;°10 Mass. 479; 13 ib. 187; 11 ib, 


188; 13 ib. 416 ; 7 Yefy. 277; § ib. 470 ; 14 Verm. 40; 2 Sup, 
U. 8. Dig. §§ 65, 71. 


METCcALFE, for the defendant: 


1. It was the duty of Williams, as clerk, to take and approve 


a sufficient bond.—Clay’s Dig. 297, § 6. 

2. If it was not his duty and he undertook to do it, he is res- 
ponsible for the consequences of not doing it properly.—Sedg, 
on Dam. 643. 

3. His acknowledgment that a satisfactory bond had been 
given renders him liable for not sending such satisfactory bond 
to the Supreme Court. 

4. Admitting Lunsford to have been insolvent when he ap- 
plied for the writ of error, if he offered good securities Williams 
was bound to take it in a binding manner, and is liable for ne- 
glecting to do so. 

5. The plaintiff or defendant in error is entitled to recover 
all he could have obtained by an affirmed judgment on a valid 
bond; for if Williams is responsible at all, he must be respons 
sible to the same extent that the sureties would have been if he 
had taken a bond so as to be obligatory.—Sedg. on Dam. 349, 
352; Simmons v. Bradford, 15 Mass. 82; Seeley v. Brown, 14 
Pick. 177; Hall v. Brooks, 8 Verm. 485; Hoppel v. King, 7 
Term. 370; 2 Wash. C. C. Rep. 132; 1 'Cowp. 71. 

6. He is also responsible for the costs and expense the plain- 
tiffs were put to in defending the chancery suit which was brought 
about by his misconduct.—Tindell v. Bell, 11 M. & W. 228. 


CHILTON, J.—The declaration in the record before us 
contains nine counts, to each of which a demurrer was inter- 
posed. The Circuit Judge sustained the demurrer to the 
seventh, but overruled it as to the other eight counts. 

We are clear in the opinion the fourth count cannot be sus- 
tained. That avers a judgment by the plaintiff against Luns- 
ford, and that while it was in full force, he applied to Williams, 
the plaintiff in error, and who was clerk of the County Court 
where said judgment was rendered, to supersede it: That said 
Williams issued a writ of error from the Supreme Court of Ala- 
bama on a bond having no security whatever, being the individ- 
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ual bond of Lunsford alone: That before the said plaintiff af- 
firmed the judgment in the Supreme Court, which was at the 
term next succeeding the execution of said bond, said Lunsford 
failed, and became and was insolvent at that time: That one 
Whiting and Jones, who were sureties upon a forthcoming bond 
given in said cause before said writ of error was sued out, and 
before the judgment in said cause was superseded, were good 
and responsible for said judgment, interest and cost: That by 
reason of the said clerk’s failure to take security from said Luns- 
ford, the plaintiff lost all the judgment and the benefit of said 
forthcoming bond. 
The issuance of the writ of error was a matter of right which 
the party could demand any time within the period prescribed 
. by the statute as'a bar—so that the clerk was justified in issuing 
the writ; but the count avers that Lunsford applied to supersede 
the judgment, and the clerk took his individual bond without 
security. .What effect did this bond have upon the rights of 
the plaintiff? ‘The statute declares when a writ of error shall 
be:filed in the court, and bond and security be given according 
to law; it shall operate as a supersedeas.—Clay’s Dig. 307, § 8; 
ib. 297, § 4. In Gibbs & Labuzan v. Frost & Dickerson, 4 
Ala. Rep. 729-30, this court said, ‘‘ the supersedeas is not the 
act of the clerk, but the legal consequence of the bond.” If 
then the bond does not conform to the statute, (and certainly 
both the letter and spirit of the statute agree in requiring secu- 
rity to the bond,) it does not have the effect of superseding the 
execution. It follows that the bond in the case before us, re- 
gardless of what the clerk might have said to the sheriff, could 
not have had the legal effect of superseding the judgment, and 
if the plajntiff submitted to treat it as a supersedeas, it was his 
own folly, for which the clerk is not responsible. It is not 
avered in this count that Lunsford tendered security, by the re- 
jection of which the plaintiff was injured, neither is it avered 
except inferentially that the judgment was superseded ; but had 
such fact been avered, it would have amounted to the averment 
of a legal conclusion in direct opposition to the conclusion which 
the law deduces from the facts stated. ‘The same may be said 
as it respects the loss of the security furnished by the forthcom- 
ing bond. The individual bond of Lunsford not having the ef- 
fect of suspending the execution or superseding the judgment, 
8 
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the forthcoming bond remained as effectual for all purposes ag 
though the bond had not been executed. The plaintiff then, as 
the legal result of the facts stated in the fourth count, shows no 
injury for which the clerk can be held responsible. 
takes insufficient security, the statute makes him liable-—Clay’s 

* Dig. 306, § 7. In such case the bond” operates as a superse- 
deas; but where no security is given, the bond amounts to no- 
thing. We conclude, therefore, that this count contains no 
cause of action against the clerk, as it shows no breach of his 
duty in refusing to take a good bond, for it does not appear that 
any surety was offered,—or in his superseding the execution by 
an insufficient bond, or giving a false certificate that bond and 
security had been given, in consequence of which the plaintiff 
was put to cost and expense in defending law suits, &c. 

Without entering upon a critical examination of the other 
counts, which would unnecessarily lengthen out this opinion, it 
is sufficient to say that we regard them substantially good, and 
that the demurrers to them were properly overruled. 

2. It appears by a bill of exceptions that Lunsford actually 
offered good security upon a writ of error bond—Gibbs and 
Labuzan; that they signed a blank bond and left it with Wil- 
liams, the clerk, that he might fill it up, but before he exercised 
his authority the securities revoked it; that notwithstanding this 
revocation, the clerk proceeded to fill up the bond, and certified 
it to the Supreme Court, where an affirmance with ten per cent. 
damages was had upon it; that said securities filed a bill and 
perpetually enjoined said judgment as against them, said Wil- 
liams being a party to said chancery proceedings. 
appears that the plaintiff below had expended in costs the sum 
of forty-two 75-100 dollars in defending against the chancery 

Construed with reference to the state of facts detailed in 
the bill of exceptions, we think that it is quite clear the charge 
of the judge to the jury was free from error. 
of the clerk to have taken a good bond when the party who 
sought to supersede the judgment tendered responsible security, 
and if the clerk permitted them to sign in blank, and afterwards 
filled it up without authority, giving to the plaintiff in the judg- 
ment a certificate that a good bond had been executed, upon 
which she obtained au affirmance, in consequence of which she 
expended the cost necessary to the defence of the chancery 
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suit, we have no hesitation in ruling that the clerk is liable at 
least to the extent assumed in the charge of the Circuit Judge— 
for the debt, interest upon it, and the cost necessarily expended 
in the chancery suit. It is made the duty of the clerk to receive 
and approve a good bond when the sureties are tendered him. 
This duty the clerk in the case before us entered upon, but he 
did not comply with the law. Instead of filling up a bond in 
proper form, and having it complete when the parties should 
sign it, he received their blank signatures that he might after- 
wards fill it up. This he doubtless did in good faith, under a 
firm belief that the parties would not revoke the authority con- 
fered upon him, and, as his subsequent conduct proved, that 
the law would not permit them to revoke it, should they be dis- 
posed to do so. In both, however, he was mistaken. They 
did revoke his power before he had executed it, and this court 
decided they had the legal right to do so.—4 Ala. 730. Here 
then was a breach of duty, occasioned it is true by misplaced 
confidence or a mistake of the law, but the result to the plaintiff 
is not the less injurious for that reason. The statute, which, so 
far as applicable to this case, but affirms the common law, de- 
clares that where any clerk of any court shall refuse or neglect 
to perform any of the duties required by law to be performed 
by such clerk, he shall be liable to an action on the case for 
damages to the party aggrieved.—Clay’s Dig. 145, $13. We 
conclude, therefore, the elerk was properly held liable.—See 
Sedg. on Dam. 528. The same author (p. 544) says ‘that it 
is a general principle that in an action against a sheriff for taking 
insufficient sureties, no more can be recovered against him than 
the party could have recovered against sufficient securities.” — 
There is no reason why the same rule should not ordinarily 
apply to clerks who are charged with the duty of taking bonds. 
But in the case before us, the clerk, after consulting counsel, 
insisted upon his right to fill up the bond, and did so after his 
power was revoked. He was a party to the proceedings which 
were instituted to test the legality of bis act, and if in that trial 
the plaintiff below incurred expense necessary to making a de- 
fence—such expense as a prudent man might well have incurred 
in his own case in resisting the application for a perpetual in- 
junction—we do not think such damage too remote to be recov- 
ered in this action. It is true, as assumed by Lord Denman, 
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C. J., in Short v. Kalloway, (11 Adol. & E. 28,) ‘that no per- 
son has a right to inflame his own account against another by 
incurring additional expense in the unrighteous resistance of an 
action which he cannot defend; but here the facts show that 
‘the defendant was advised by the best counsel he could procure 
‘that he had fall power to fill up the bond, and it was due to him 
who also defended the chancery suit, that the plaintiff in this 
action should have used all reasonable exertion to sustain the 
exercise of the clerk’s supposed authority, and thereby to save 
him harmless. We think this was one of the cases where good 
faith required that the plaintiff in the judgment should submit 
the validity of the bond to the test of judicial investigation. Be- 
sides, the clerk, having been made a party to the chancery pro- 
ceedings, could at once have paid up the money, had he sup- 
posed the defence unavailing, and thus have put an end to the 
cost; but he did not do this, and should not therefore complain 
that the plaintiff expended cost in endeavoring to sustain what 
he (the clerk) and his counsel supposed to be a correct propo- 
sition of law, viz. that notwithstanding the revocation of his au- 
thority, he had full power to fill up the blank bond which Luns- 
ford and his sureties had deposited with him. We think, there- 
fore, the costs thus necessarily expended are properly recover- 
able in this action. 

‘Whether the clerk is liable for the ten per cent. damages to 
which the plaintiff would have been entitled on an aflirmance 
had there been a valid bond, is a question not presented, and 
one upon which it would be improper for us to express an opin- 
ion in the present posture of the record. As to the measure of 
damages, see Hughes v. Quentin, 8 C. & P. 703; 8. C. Eng. 
C. L. Rep. 591; Clare v. Maynard, 7 C, & P.741; S.C. 32 
Eng. C. L. Rep. 713; Tindall et al. v. Bell et al., 11 M. & W. 
228; Farris v. Lewis, 2 B. Mon. 375. 

For the error in overruling the demurrer to the fourth count, 
the judgment must be reversed and the cause remanded. 
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TOMKIES et at. vs. REYNOLDS. 


1, If an executor or administrator lends the money or choses in action of 
the estate, without authority to do so, it is a conversion for which he be- 
comes personally liable, and he may in such case sue on the contract in 
his own name, notwithstanding he has resigned or been removed from 
the administration, unless it be shown that he has in some way been dis- 
charged from the liability thus incurred. 


2. If a plea professes to answer the whole or all the counts of the declara- 
tion and answers only a part, it is bad on demurrer. 

3. To make the declarations of a party evidence in his favor, as a part of 
the res geste, they must be connected with the material fact or inquiry 
involved in the issue. 


Error to the Circuit Court of Talladega. Tried before the 
Hon. Thomas A. Walker. 


Tus was an action of assumpsit brought by Walker Rey- 
nolds against James A. Hogan & Co. The declaration con- 
tains five counts, the first is indebitatus assumpsit for money had 
and received, for money lent, &c. The second, third, fourth 
and fifth counts are special and are founded on a written instru- 
ment, dated March 12th, 1838, and in the following language : 
* Received of Walker Reynolds, as one of the executors of 
William Wilson, deceased, two notes of hand on William Gra- 
ham and John McNeel, amounting to seventeen hundred and 
fifty dollars, due the first day of January 1838, which we are to 
collect, or return the same to said Reynolds, with interest from 
the time they were due.”” Judgment by default was rendered 
against Hogan. Hardy and Tomkies, two of the firm of James 
A. Hogan & Co., interposed sixteen pleas: -the first is non-as- 
sumpsit, and the second, third and fourth pleas deny that the 
instrument was executed by them or by their authority. To 
all the other pleas the plaintiff demurred, and his demurrer was 
sustained. ‘The cause was- submitted to the jury on issues 
joined on the first, second, third and fourth pleas, and a verdict 
was rendered for the plaintiff. In the progress of the trial a 
bill of exceptions was signed by the presiding judge, which 
presents the following facts: The plaintiff_gave in evidence ar- 
ticles of copartnership between the defendants, executed in 
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May 1837, which recite that the partnership was to be consid- 
ered as formed on the first of April 1836, and to continue five 
years from that time. Hogan put into the firm as so much cap- 
ital, $2010 25-100 in goods, together with certain real estate— 
Tomkies put in five thousand dollars—$2010 25-100 consist- 
ing of goods, which previously belonged to one Carr, and the 
residue in money—and Hardy put in five thousand dollars in 
money. ‘The business was to be conducted by Hogan in the 
name of James A. Hogan & Co., but the firm could be dissolved 
and the business controled by a majority of the partners. The 
plaintiff also proved that James A. Hogan executed the instru- 
ment declared on in the name of the firm ; and that the notes of 
Graham and McNeel, described in it, were perfectly good and 
had been paid. Leeper, a witness for the plaintiff, testified that 
the notes mentioned in the receipt had been in his possession 
for the purpose of collecting the money due on them; that he 
had collected fourteen hundred dollars, and under the direc- 
tion of Hogan had applied about seven hundred dollars to the 
payment of debts due by the firm of James A. Hogan & Co. 
During the examination of the witness the defendant asked him 
from whom he had obtained the possession of the notes; the 
witness replied that Hardy handed them to him at Wetumpka. 
The defendants, Hardy and Tomkies, then offered to prove by 
this samé witness that at the time Hardy handed the notes to 
him for collection, he stated to him that he was acting at the 
request of Hogan and as his agent ; to this the plaintiff objected 
and the objection was sustained by the court. The defendants 
also offered to prove that Hardy said at the time of handing the 
notes to Leeper, that he had no interest in them; the plaintiff 
objected to this testimony also and his objection was sustained, 
and the court refused to allow the declarations ef Hardy, ex- 
planatory of his possession, made at the time he delivered the 
notes to Leeper, to go as evidence to the jury. It also ap- 
peared that the firm of James A. Hogan & Co. was dissolved 
in February 1839, and a trustee appointed to take charge of the 
assets and pay the debts. ‘The defendants then offered to read 
to the jury as evidence the records of the Orphans’ Court of 
Talladega, showing the will of William Wilson, deceased, the 
grant of letters testamentary to Walker Reynolds, William S. 
Miller and Martha Wilson, the widow of the testator, who were 
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appointed executors and executrix thereof—also the final set- 
tlement of the accounts of Walker Reynolds, as one of the exe- 
cutors, and his resignation as such. In this final settlement it 
appears that Walker Reynolds was charged with the amount of 
the receipt of James A. Hogan & Co. as so much cash belong- 
ing to the estate. To this evidence the plaintiff objected on 
the ground that it was irrelevant; his objection was sustained 
and the record excluded, to which defendant excepted. 

The court charged the jury, 

1. That if they believed that the notes mentioned in the re- 
ceipt sued on were borrowed from the plaintiff for the purpose 
of raising money for the benefit of the firm, and the money was 
received by Hogan, one of the firm, that the plaintiff had the 
the right to recover whether the money was applied to the bene- 
fit of the firm or not. 

2. That if one partner obtains money without the authority of 
his co-partners and applies it to the use of the firm, that the firm 
is liable the instant that the.appropriation is made, although the 
firm would not be in the absence of any such appropriation, be- 
cause of a defect of authority. 

3. The receipt being signed by the firm:and the question be- 

ing whether all the members were bound by it or only the one 
signing it, they should give it that construction which will ope- 
rate most strongly against all the parties purporting to be bound 
by it, and. if they believed from the’ evidence that Hogan bor- 
rowed the notes mentioned in the instrument sued on for the 
purpose of raising money for the benefit of the firm, and did 
actually receive the money on the notes, then they should find 
for the plaintiff. 
- 4, That prima facie the receipt itself shows enough to. au- 
thorise the plaintiff to recover, if the jury were satisfied from 
the evidence that the defendants collected the money due on 
the notes called for in the receipt on Graham and McNeel. 

To these charges the defendant excepted—and then requested 
the court to give the following instructions: 

1. That the articles of partnership read in evidence did not 
constitute an ordinary mercantile partnership. 

2. That if the plaintiff had notice of the provisions of the 
articles of co-partnership, and with such knowledge without the 
knowledge or consent of Hardy and Tomkies obtained from 
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Hogan the receipt read in evidence, and said receipt has never 
been approved or ratified by Hardy or by Tomkies, then thy, 
receipt is not binding on the firm of James A. Hogan & Co. 


The third, fourth, fifth and sixth instructions are substantial'y 
the same and amount to this—That if the notes mentioned ii 
the receipt were at the time of its execntion the assets and _pro- 
perty of the estate of William Wilson, deceased, and if the 
money due on the notes was collected under the direction of 
James A. Hogan, and if there was no proof of an express 
promise by Hardy or by Tomkies to pay the plaintiff the money 
collected on said notes, then the plaintiff being one of the sey- 
eral executors of William Wilson, deceased, could not recover. 
The court refused to give these instructions and the plaintiff 
excepted. 


Rice and Wuarre, for plaintiffs in error: 


1. In this state all valid contracts with executors are assets of 
the estate-—Harbin v. Levi, 6 Ala. Rep. 403. But the con- 
tract here relied on is void, because it is a private sale of assets, 
Fambro v. Gantt, 12 Ala. R. 298. 


2. The rights and duties of an executor, under the English 
law, are very different from what they are in this state.. There, 
when he disposed of the assets for money or on a credit, the 
money or notes were absolutely his own. Here, however, so 
long as they continue in a condition to be traced, they will pass as 
assets to any subsequent administrator.—6 Ala. R. 403; Wier v. 
Davis, 4 Ala. R. 442; 7 Ala. 254; 2 St. & Por. 441; Stevens v, 
Goodell, 3 Metc. R. 34; Fambro v. Gantt, 12 Ala. 298; ib. 105; 
16 Ala. 652; ib, 286; ib. 817. 


. 3. Although it may be true, under the English or Common 
Law, that where a contract is made with a sole executor, he is 
not compelled to sue as executor for its breach ; yet in this state, 
where there is a “‘jotnt executorship” constituted, and W. R., 
one of the executors, delivers to a third person two notes which 
are assets of the estate, and takes from such third person a wri- 
ting acknowledging the receipt of the notes from W. R. “as 
one of the executors,” &c. to be returned to the “said”? W. R., 
unless collected—an action of assumpsit for the money collected 
on the notes by such third person cannot he maintained by W. 
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R. in his individual name. Such action can only be sustained 
in favor of all the executors—Chandler v. Shehan, 7 Ala. R. 
251; 2 Wms. Saund. 116, (2); Frankem v, Heirs of Trimble, 
5 Penn. State Rep. 520; Jones v. Loftin, 2 Hawks’ R. 199; 
Broom on Parties to Actions, 52 Law Lib. top pages, 27-37. 

4. The receipt itself may contain a promise to collect and a 
promise to return the notes if not collected, but it does not con- 
tain an express promise to pay the amount collected on the notes 
or any sum of money whatever, to W. R. And as these notes 
were assets, and he only one of several executors, nothing 
short of an express promise to pay W. R., in totidem verbis, can 
enable Aim in his individual character, to maintain assumpsit for 
the money collected on the notes.—Nabors v. Shippey, 15 Ala. 
R. 295; Sydnor v. Bank at Montgomery, 7 Ala. R. 308; 
Hill v. Tucker, 1 Taunt. 7. 

5. The law will not raise an implied promise, except in favor 
of the legal owner of the money. It is only in favor of the legal 
title that the law raises a promise to pay.—Sydnor v. Bank, 7 
Ala. R. 308; Westmoreland v. Davis, 1 Ala. R. 299; 2 Gill & 
Johns. 326. 

6. An executor cannot maintain an action even on a promis- 
sory note payable to himself, after he ceases to be executor. A 
fortiori, W.R. ought not to be allowed to prosecute t8 a successful 
termination a suit for that which is manifestly assets of Wilson’s 
estate, after he has ceased to be executor by voluntary resignu- 
tion, and after an admission in his return to the Orphans’ Court 
(made since this suit was commenced) that the very claim for 
which he seeks a recovery is assets of the estate, and after he 
has by said Orphans’ Court been discharged as executor with- 
out being held accountable for this claim as cash.—Hearin, adm. 
of Starke, v. Savage, adm., opinion delivered 13th June, 1849, 
by Judge Collier. 

7. Itis too clear for argument, that if any person has money 
which belongs to an estate and there be three executors of that 
estate, a payment of that money to either one of the executors 
will be a valid payment, because either executor has the legal 
right to receive it. This egal right is utterly inconsistent with 
the supposed right of arly one of the three, in his edivedual 
name, to recover the money in assumpsit. If such a recovery 
were allowed, after the resignation of the one who brought such 
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suit, it is equally clear that such recovery would not bar another 
recovery at the suit of the representatives of the estate. 


Tact and Gro. W. Strong, for defendant. 


DARGAN, C. J.—The question arising upon the state of 
the pleadings presents itself first for our consideration. The 
first count of the declaration is assumpsit for money lent, money 
had and received, &c. The second states in substance that the 
plaintiff as one of the executors of William Wilson, loaned to 
the defendants two notes on William Graham and John McNeel, 
amounting to seventeen hundred and fifty dollars, which they 
promised to collect of the makers, and if collected they would in 
a reasonable time pay the amount of said notes to the plaintiff 
with interest, and if they were not collected they would return 
them to him. The third alleges that the defendants made ‘and 
delivered to the plaintiff their agreement in writing, and thereby 
agreed and contracted that they had received of the plaintiff as 
one of the executors of William Wilson, deceased, two notes 
on William Graham and John McNeel, amounting to seventeen 
hundred and fifty dollars, which the defendants were to collect 
of the makers or return the same to the plaintiff with interest. 

The fourth count avers that the defendants were partners and 
it became necessary for them to borrow money, and the plain- 

tiff as one of the executors of William Wilson, deceased, held 
two notes on William Graham and John McNeel, amounting to 
seventeen hundred and fifty dollars, and in order to procure the 
loan and use of the money specified in said notes the defend- 
ants proposed to the plaintiff that if he would give them the 
possession and use of said notes that they would undertake to 
collect them of the makers, and if they collected the money 
they would pay the amount, thereof to the plaintiff with interest, 
on the first day of January 1839, or if they failed to collect said 
notes of the makers they would return them to the plaintiff. 
The fifth count is substantially the same as the third, and they 


all aver the collection of the money by the defendants of the 
makers. 


The defendants, Hardy and Tomkies, filed sixteen pleas to 
this declaration. The plaintiff took issue on the four first pleas 
and demurred to all the others. The court sustained the de- 
murrer. ‘T’he question therefore is, whether any of the pleas 
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demurred to are sufficient to bar the action. None of the pleas 
deny that the plaintiff, as one of the executors of William Wil- 
son, loaned the notes to the defendants, but they aver that the 
notes described in the receipt were of the goods and chattels of 
the estate of William Wilson, and that there were other execu- 
tors. Some of them contain the additional averment, that the 
receipt was returred by the plaintiff to the Orphans’ Court as 
a portion of the estate of the testator, and that he has since re- 
signed his trust as executor. 

1. The rule of law undoubtedly is, that when a contract is 
made with an executor or administrator in reference to the goods 
of the deceased, he may sue in his own name for a breach of it, 
and is not compelled to sue in his representative character.— 
Chitty Pl. 20; Harbin v. Levi, 6 Ala. 399; 6 East. 405. This 
principle of the common law is not denied by the plaintiff, but 
it is contended that if a contract be made with an executor or 
administrator in this state, in relation to the goods of the de- 
ceased, and the money due thereon belongs to the estate or is 
assets in the hands of the executor, he cannot sue on this con- 
tract and recover the money after he has been removed from 
office, or after he has resigned, whereby his power and autho- 
rity over the goods of the deceased is determined. To sustain 
this position the plaintiff relies on the cases of Harbin v. Levi, 
6 Ala. 399, and Dunham v. Gantt, 12 Ala.105. In the case of 
Harbin v. Levi, this court held that if an administrator has sold 
the property of his intestate but has not received the price, and 
he is removed from office, he cannot sue the purchaser after- 
wards—that the right of action is gone with the administration 
and passes to his successor. ‘The case of Dunham v. Gantt 
affirms the same principle. We do not propose to controvert 
the correctness of these decisions, but in my opinion they can- 
not be extended to every case so as to prevent an executor or 
administrator who has resigned or been removed from office, from 
sueing on a contract made with him in his representative character. 
For instance, if an executor or administrator make a contract in 
reference to the assets of the estate, which would amount to a 
devastavit and render him individually liable to the estate for 
the amount of money due on the contract, those interested 
may hold him responsible and may decline to pursue the party 
who contracted with the executor. Should he be denied the 
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right to sue the party who contracted with him, because he has 
been removed from office, when he is individually liable to the 
estate for the debt that the defendant promised to pay him? If 
the right to sue after his removal from office is taken from him 
in such a case, he and his securities may be charged with the 
debt, although he has not the legal right to compel the party 
who was benefitted by the contract to pay the money he pro- 
mised. The law, in my opinion, will not and ought not to per- 
mit such a condition of things, but it should recognise principles 
more in unison with justice. This could be done by permitting 
the executor to recover, notwithstanding his removal from office, 
upon all contracts made by him, which would amount in law to 
a devastavit, unless those representing the estate would inter- 
pose in a proper manner to arrest the payment to the removed 
executor and claim the contract as a portion of the estate. If 
they did this and obtained the money from the debtor, then the 
executor would be discharged from liability for the waste—the 
defendant would pay the debt he promised to pay, and the estate 
would have its own. But to arm the defendant with the legal 
right to resist the payment of money on a contract entered into 
with an executor, because of his removal from office, when by 
the contract as alleged the executor is guilty of a devzstuvit and 
liable to be charged by the estate with the amount, might in 
many cases operate as a discharge of the defendant, although 
the executor might be compelled to account for the money. It 
did not appear from the evidence nor from the pleadings in the 
cases of Harbin and Levi, and Dunham and Gantt, that the ad- 
ministrator had been guilty of a devastavit in making the con- 
tract, but the proof showed that the contract was made in the 
sale of the personal property of the deceased in the manner 
prescribed by Jaw. It is the duty of an administrator to sell the 
personal estate under the circumstances and in the mode pointed 
out by our statutes. In so doing he is not guilty of waste, and 


the notes received by him, though taken in his own name, are - 


assets of the estate and may pass upon his removal or resigna- 
tion of office to his successor; and if he be in no manner liable 
for the amount of the notes, by virtue of the contract by which he 
received them, no injury will result from denying to him the 
right to sue on them after his authority as administrator has 
ceased. But if an executor or administrator make a contract 
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which he is not by law authorised or permitted to make, he is 
guilty of a devastavit, and the contract may be considered as a 
conversion of the assets to his own use. On sucha contract he 
ought to be permitted to sue in his own name after his removal 
from office. ‘Tested by this principle the pleas were bad, for 
the declaration shows that the plaintiff as one of the executors 
of William Wilson, deceased, loaned the notes to the defend- 
antas money. Now it is very clear that if an administrator loan 
out the money of the estate without authority to do so, it is a 
conversion of it to his own use, and he may be charged with it 
as for a derastavit.—2 W’ ms’ Ex’rs, 1258; Waite v. Wharwood, 
2 Atkyns, 159; State v. Johnson, 7 Blackf.529; 1 Vernon, 197; 
2 Vernon, 548. Whether the pleas would have been good had 
they gone further and avéred that the plaintiff as executor had 
authority to lend out the money of the estate, or that the plaintiff 
had been discharged from all liability on account of the contract, 
and that the co-executors had accepted the promise of the de- 
fendants as assets, it is unnecessary to determine. But a dec- 
laration showing a contract by an executor, which will render 
hirh liable to the estate for a conversion of the assets, in refer- 
ence to which the contract was made, is not answered by a plea 
thatshows merely that the consideration of the promise of ,the 
defendants was assets of the estate, and that the plaintiff had 
resigned his office as executor. 

2. This view renders it unnecessary to examine each plea 
separately, or whether any of thern could be considered a good 
bar to any one of the counts, for they are all pleaded in bar of 
the whole-declaration, and the rule of pleading is that the plea 
must be an answer to all it professes to answer, and if bad in 
part, it cannot be sustained when demurred to.—1 Chitty Pl. 
554. So ifa plea professes to answer several counts in a dec- 
laration, and it be insufficient to bar some, a demurrer to it must 
be sustained.—Clark v. Schaing, 1 Dana, 33; ib. 958; Gates v. 


Lanisbury, 20 John. 427. 


3. On the trial the plaintiff read in evidence a written con- 
tract as follows: ‘Received of Walker Reynolds, as one of 
the executors of William Wilson, deceased, two notes of hand 
on William Graham and John McNeel, amounting to seventeen 
hundred and fifty dollars, due the first of January 1838, which 
we are to collect, or return the same to the said Reynolds, with 
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interest from the time they were due,”—which was signed in 
the name of the firm by James A. Hogan, one of the partners, 
and bore date the 12th day of March 1838. The plaintiff also 
proved the collection of the notes and the appropriation of about 
seven hundred dollars of the money to the payment of the debts 
of the firm. He also introduced one Leeper, whose testimony 
tended to show that the true nature of the contract between the 
parties was that the defendants borrowed the notes as’ money, if 
they could be collected of the makers, but if not collected, the 
notes were to be returned. The defendants cross-examined the 
witness, and proved on the cross-examination that he received 
the notes for collection of Hardy, one of the defendants. He 
then proposed to give in evidence the declarations of Hardy, 
made at the time he handed the notes to the witness, which 
tended to show that he had no interest in the notes, and that he 
merely acted as the agent of Hogan, his co-partner, in handing 
them to him for collection. To these declarations the plaintiff 
objected, and his objection was sustained. When this cause 
was before this court at a previous term, it was decided. that the 
contract might be explained by parol proof to show its real char- 
acter—whether it was intended to be a loan of money in the 
€veat it was collected from the makers, or whether it was in- 
tended that the defendants were to collect the money of the ma- 
kers as the agents of the plaintiff. If the latter was the contract, 
then the firm was not bound, because the contract was not within 
the scope of the partnership authority. The declarations of 
Hardy were intended to show that the firm did not consider 
it a loan of money, but as an undertaking on the part’ of Hogan 
to collect the money for the plaintiff. The general rule is, that 
the declarations or admissions of a party in possession are ad- 
missible as a part of the res geste to show the character of his 
possession. But to make such declarations evidence, they must 
be connected with the principal fact under investigation. If the 
fact with which they are connected is not the material inquiry, 
or if the party is not sought to be charged because of the exist- 
ence of the fact with which they are connected, they cannot be 
admitted as evidence. On this subject the best writers say that 
to make the declarations of a party evidence in his favor, they 
must be connected with the material fact or inquiry under inves- 
tigation.—1 Greenl. Ev. §§ 109, 153; 1 Phillips’ Ev. 231.— 
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By this rule we think the declarations of Hardy were properly 
excluded. ‘The material fact was not whether he had actually 
had the possession of the notes or whether he handed them to 
the witness, but whether the contract was binding on the firm. 
The plaintiff did not seek to show that the contract was binding 
on the firm because Hardy had had possession of the notes, or 
because he handed them to the witness for collection, but this 
proof was introduced by the defendant Hardy himself, and to 
permit him to introduce his own declarations in connection with 
a fact uot relied on by the plaintiff to fix his liability, nor con- 
nected with the material fact involved, would be to enable a de- 
fendant to make his own declarations evidence in his favor, when 
the fact with which they are connected is not brought out by 
the plaintiff, nor the ground on which he is sought to be 
charged. 

This disposes of the case; for it is clear that the transcript 
from the Orphans’ Court, showing the resignation of the plaintiff 
as executor since the suit was brought, could not be received as 
evidence under any of the pleas on which issue was joined, and 
the instructions of the court were in strict conformity with the 
decision heretofore made in this cause. The judgment must 
consequently be affirmed. 


Cuitton, J., not sitting. 


~~ 





SAVAGE, Apm’x, vs. BENHAM, Apm’s, ET ALs.- 


1. Where an executor, who is one of the residuary legatees under the will, 
converts assets of the estate, removes frum the state without making a 
settlement, and is, together with his sureties, wholly insolvent, a bill filed 
by another of the legatees agaiust him and the adwinistrator de bonis 
non, praying an account and settlement of their respective administra- 
tions, and an application of the legacy due to the executor, or 80 much 
thereof as may be necessary, to make good his default, is not multi- 
farious. 

2. Where the jurisdiction of the Orphans’ Court in the grant of adminis- 
tration has rightfully attached, its action is not void, and a court of 
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chancery cannot, in a collateral proceeding, go behind it for the purpose 

of enquiring whether the letters were properly or improperly gianted, 

3. A testator, after providing for his wife, makes the following bequest; 
«It is my will and intention to give and bequeath the residue of my 
estate, both’ real and personal, in the manner and form hereinafter spe- 
cified. to-wit, to my dear children, and to my grand-children as follows; 
to my daughter B. D.” &c. He then directs his executors to keep his 
estate together until the death of his wife, and to give his younger chil- 
dren, when they respectively reach the age of twenty-one or marry, ag 
much property as he had advanced to his other children on their mar. 
riwge or majority—to make annual divisions of the proceeds of the crops, 
after deducting what may be necessary for the support of his wife and 
the support and education of his youager children, among his children 
who are married or of full age, to be accounted for by them on the final 
division, and on such final division to “ reimburse” the younger children, 
who have not received the benefit of these dividends, “their proportion 
with interest”—and upon the death of his wife, to divide all the property 
equally among his children and grand-children in the manner already 
provided,&c. Held— 

1. That the legacies vested at the testator’s death, although their full en- 
joyment was postponed until the death of his wife. 

2 That in taking the account on a final division the younger children 
respectively, or their representatives, are entitled to an allowance for 
such necessary expenses as they have actually paid or become liable te 
pay for their support and education during minority, or before their 
marriage. 

4. It is not enough that a defendant answers the charges of the bill lite. 
rally: He must go further and confess or traverse the substance of each, 
But a general denial of a material allegation, although it might be held 
insafficient, if excepted to, cannot be regarded because of its insuffi- 
ciency, as an admission of the truth of the allegation. 

5. Where the husband of a legatee receives money from the executor, not 
as an advance on the legacy, but under a contract to refund it, the wife’s 
equity remains unimpaired, and until a suitable settlement is made on 
her, the legacy cannot be appropriated to the payment of the debt. 


Error to the Chancery Court of Lauderdale. Tried before 
the Hon. David G. Ligon. 


\ 

Tue bill in this case was filed by the plaintiff in error, as 
administratrix on the estate of Samuel G. Savage, deceased, 
against George M. Savage, the executor appointed by the will 
of Samuel Savage, deceased, Vincent M. Benham, the admin- 
istrator de bonis non with the will annexed, and the various 
residuary legatees under said will. It alleges that the intestate 
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of the plaintiff was entitled by the provisions of said will to a 
vested residuary legacy, which he never received, and to a sup- 
port, education, &c. during his minority, which was not afforded 
him, and that she as his personal representative is entitled to 
said legacy and to such amount as her intestate expended out of 
his own means, or became liable for personally, in procuring 
his support and education. It further alleges the removal of 
the said George M. Savage from his office as executor and from 
the State, his conversion of the assets of the estate to an amount 
greater than the residuary legacy given him by the will, his in- 
solvency and that of his sureties, the division of the annual pro- 
ceeds-of the estate between said George M. and Henry Dilla- 
hunty, the husband of Bethaland Dillahunty, one of the lega- 
tees, to a large amount, whereby said Henry Dillahunty has 
received.an advancement in right of his wife to the extent of 
$7000, and a fraudulent change by them of the character of this 
transaction from an advancement to a debt of the said Henry 
Dillahuntys for which he had confessed a judgment. The 
clauses of the will and such other facts, contained in the record, 
as are necessary to be understood, will be found incorporated 
in the opinion. ‘The chancellor decreed against the plaintiff, 
on the following grounds: 

1. Because the bill is multifarious. 

2. Because the complainant at, the time administration was 
granted to her, was a minor,:and the grant of administration 
void. 

3. Because the legacy to complainant’s intestate was contin- 
gent, not vested, and the contingency on which it was to vest 


had not happened. 


Wo. Coorer, L. P. Wacker and Exmorg, for plaintiff: 

1. The bill is not multifarious. 

I. The doctrine on this subject is a rule of convenience and 
justice, and each case is governed by its own circumstances, the 
courts discouraging the objection when it would defeat and not 
advance the ends of justice—Chapman v. Chum, 5 Ala. 397; 
Kennedy’s Heirs v. Kennedy, 2 Ala. 571; see 20, 21, 22, 23 
points of head-notes. 

2. The complainant’s case against the estate, the legatees 
and personal representatives, is entire. The whole estate is 
9 
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the subject matter of the suit; the legatees are all interested, 
and each of the representatives, Savage and Benham, is inte- 
rested in separate parts at least of the estate and of the com. 
plainant’s demand; and when all the parties and the subject 
matter are before the court, it will settle-all the equities at onee, 
rather than by piece meal.—Kennedy v. Kennedy, 2 Ala. 571; 
Chapman y. Chum, 5 Ala: 397; P..& M. Bank v. Walker et 
al., 7 Ala. 926; Toulmin v. Hamilton, .7 Ala. 362; Donalson 
v- Posey, 13 Ala. 752; Att’y Gen’l v. Corporation, 4 My!. & Cr. 
17; Att’y Gen’l v. Craddock, 5 My]. & Cr. $5; ‘Turner v. Rob- 
inson, 1 Sim. & Stu. 313; Governor v. McEwen, 5 Hum. 24); 
Leavens v. Butler, 8. Porter, 330;.Story’s Eq. Plead. 3 ed. n. 2; 
sec. 170; Story’s Eq. Plead. sec. 271 a., 278 a., 284-285 a} 
Calvert on Parties, 7, 70; Cooper’s Eq. Plead. 33. 

3.. The letters of administration granted to. the plaintiff in-er- 
ror cannot be collaterally impeached. Her, right to sue could 
enly be defeated by proving some fact rendering the letters void 
ab initio, and nothing short of a want of jurisdiction in. the 
court would be sufficient for. this purpose.—Kane v. Paul, 14 
Peters, 33, 41-42; Hyman v. Gaskins, 5 Iredell, 267; Boyett 
Kerr, 7 Ala. 9; Speight v. Knight, 11 Ala. 461; Spencer v. Ca- 
hoon, 4 Dev. 225; Gilchrist v. Williams, 1 B. Mon. 133; Tar- 
ver v. Tarver, 9 Peters, 150; Johnson. v. Glasscock, 2 Ala. 233; 
Wynian v. Campbell, 6 Port.,219; Hilliard v. Buford’s Heirs, 
10 Ala. 977; Herbert v. Hanrick, present term of court; 2 
Greenl. Ev., § 339-340, p. 272; 1 Lomax on Ex’rs, 187-188- 
190; 1 Williams on Ex’rs, 344; 2 Phillips on Ev. 550-551. 

4. As to legacies, whether vested or contingent. 

I. Courts do not favor an intestacy of a residue.— Lake ¥. 
Robinson, 2 Merivale, 385; Booth v. Booth, 4 Vesey, 406; 
Farley v. Gilmer, 12 Ala. 141. 

II. Legacies are contingent if given “when” or ‘ if,” or “‘at,” 
but if given generally and are to be advanced or divided off, or 
apportioned, or paid “when” a particular event happens, or 
“sat” a particular time, or if the interest is directed to be paid, 
Or to be invested, then the legacies are vested. They are given 
at once to be paid a futuro. The payment depends on the 
contingency, not the right to the legacy; that is fixed and abso- 
‘ Jute at the death of the testator.—Dawson v. Killett, 1 Brown 
Ch. 123; Hanson v. Graham, 6 Vesey, 243; Reeves v. Brymer, 
. 
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4 Vesey, 698; Marr’s Ex’rs v. McCullough, 6 Porter, 507; 
Brodnax v. Sims’ Ex’rs, 8 Ala. 499; Barnes v. Allen, 1 Brown 
Ch. 181; Devisme v. Mello, 1 Brown Ch.537; Knight v. Wall, 
2Dev. & Bat. Law, 125; Pitts v. Custis, 4 Ala. 350; Patterson 
v. Hawkins, 12 Ser. & R. 112; Hogan v. Bell, 4S. & P. 312; 
Farley v. Gilmer, 12 Ala. 141; McLemore v. McLemore, 8 Ala. 
687; McLeod v. McDonald, 6 Ala. 236; 1 Jarman on Wills, 
(top page,) 426-733-737; Word on Legacies, 173. 

5. The intestate, having paid or incurred liability for his sup- 
port and: education, his personal representative is entitled to re- 
ceive such sum as he so expended, from the estate.-—4 Mass.634. 

6. The denial of Dillabunty and wife is special and specious, 
and must be taken as an admission of the allegations against 
them.—Kirkman v. Vanlier, 7 Ala. 217; 8 ib. 78. 


Ormonpn, for defendants: 
1. The legacies given by the eleventh clause of the will did 


- pot vest until the death of the widow. This is shown by the 


fact that there is no gift but in the direction to divide the property 
among the children at the death of the widow. This ig the dis- 
tinction which pervades all the cases, and which ascertains 
whether the legacy is vested or contingent.—1 Roper on Lega- 
cies, 393-91-’2;-1 Jarman on Wills, 760-’2, 774, in note; 
Grigg v. Bethea, 6 Porter, 9; Marr v. McCullough, ib. 507; 
Leake v. Robinson, 2-Meriv. 363 ; Livesay v. Livesay, 3 Rus- 
sell, 287; Ford v. Rawlins, 1 8. & S. 328; 1 Con. Eng. C. 167; 
Vawdry v. Geddes, 1 R. & M. 203; 4 Eng. Con. C. 389; Judd 
v. Judd, 3 Sim. 525; 5 Eng. C. C. 232; 2 Williams on Ex’rs, 
887-892. - There is ‘no gift to Samuel G. Savage in the third 
clause of the will, but an intention merely expressed to give ‘in 
the manner hereinafter specified.””—See also the case of Pack- 
ham v. Gregory, 30 Eng. Ch. 395, which though apparently in 
conflict is not so in reality. 

2. The fact that this is a residuary bequest does not change 
the rule. The case of Booth v. Booth, 4 Vesey, 399, seems 
to have been determined upon this ground to have been an abso- 
lute gift. But see the criticism of Sir W. Grant on this case, 
in Leake v. Robinson, supra, and Vawdry v. Geddes, 1 R. & 
M. 203. 

3. The fact that interest upon the lezacy is given is not con- 














ALABAMA. 


Savage, adm’x, v. Bentiam, adm’r, et als. 


124 





—$———. 





clusive in favor of the vesting of the legacy.—See the cases cited 
in the previous note. The gift of a maintenance out of the 
fund is not equivalent to the gift of interest on the fund.—Puls- 
ford v. Hunter, 3 B.C.C.416; Batsford v. Kibbell, 3 Vesey, 363, 

4. When the effect of a bequest is to sever the bequest from 
the estate for the purpose of paying interest, the legacy will vest, 
though the time of payment is postponed.—Saunders v. Vanlier, 
1 Craig. & Philips, 240,18 Eng. C.; Lister v, Bradley, 1 Hare, 
14. There is no such severance here. 

5. The entire will establishes conclusively that the testator 
regarded his children and grand-children as the sole beneficia- 
ries under the will and cautiously guards against the contin 
gency of any portion of his estate going to strangers. See es 
pecially the 3d, 7th, Sth, 10th and 11th clauses. 

6. The intestate, 8. G. Savage, was in fact maintained by the 
executors, during his minority, as is fully shown by the an- 
swer, but if he was not, no right can result to his personal rep- 


resentatives from such omission.— Boyett v. Kerr,7 Ala. 9. Ag . 


the estate was to be kept together and the widow and children 
supported until her death, it is self-evident that all the estate not 
expended would be the fund to be divided. There could not 
from the nature of the will be an intestacy. 

7. The executors had unlimited discretion as to expendi- 
tures to be made during the minority of the children, or pay+ 
ments made to them on their coming of age, so as tomake them 
equal with the elder children under the fourth clause of the 
will. In point of fact, when Samuel Savage came of age a law 
suit was depending against the estate which if successful would 
have swept away the entire estate. The executors therefore 
were not only authorised but it was their duty to retain the es- 
tate in their hands. But if the executors improperly exercised 
their discretion, no advantage could be taken of it after the death 
of the legatee. That the chancellor will not control the exer- 
cise of a pure discretion—see Hill on Trustees, 70; 2 Vesey, 
640; 5 ib. 849. 

8. ‘It is a strong circumstance to show that the legacies did not 
vest until the event happened, that the children were to be 
supported in the mean time from the estate at large. 

9. The bill is clearly multifarious in uniting a claim against 


the executor and administrator de bonis non. 
. 
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10. An infant cannot be an administrator.—4 Johns. Ch. R. 
§49; 4 Bacon Ab. 17. 


CHILTON, J.—Three points arise on the record before us: 
1. Is the bill multifarious?» 2. Has the complainant a right to 
sue, being at the time of her appointment as administratrix an 
infant? 3. Whether the legacy given to her intestate by the 
will of Samuel Savage vested so as to entitle her, as his admin- 
istratrix, to recover it from the present personal representative 
of the testator’s estate? We will briefly examine these in the 
order in which they are stated, as well as some collateral ques- 
tions as to the mode of taking the account. 

1. It is insisted that the bill is multifarious because the com- 
plainant unites a claim against Benham, the administrator de 
bonis non, with one against George M. Savage, who was the ex- 
ecutor of the estate: That Benham has no interest in the litiga- 
tion between the complainant and the executor. The bill was 
filed by the complainant to recover the share to which her late 
husband was entitled under the will of his father. To arrive at 
that share it is necessary to ascertain the residuum of the estate, 
after deducting the payments for the debts and the expenses and 
losses of the estate. George M. Savage was the executor 
and also one of the residuary legatees; as executor he took 
charge of the estate, and afterwards absconded, taking with him 
nine negroes and other property, amounting, as is alleged in the 
bill, to seven thousand dollars. It is further alleged that he has 
gone without the limits of this State—is insolvent, as are also 
all the securities upon his bond as executor, and that he has 
made no settlement of his executorship with the Orphans’ Court. 
It is therefore prayed that the share to which he might other- 
wise be entitled in the estate be appropriated by the court to 
make good his default. It will be seen from this statement that 
in order to effect a full settlement of the estate it was indispen- 
sable that an account should be taken with Savage, the execu- 
tor, in order to ascertain the amount of his defalcation or waste, 
and to repair it so far as the share to which he is entitled under 
the will is sufficient to doso. We think therefore he was very 
properly made a party, both in his capacity as executor and 
legatee. It would be contrary to the plainest dictates of equity 
to permit him to share one seventh of the residuum, when at 
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the same time both he and his sureties upon the bond, which he 
executed for the security of the estate, are insolvent and he ig 
indebted to the estate for a waste or conversion of the assets to 
a larger sum, which he fails to pay over or account for.—'Tus- 
cumbia, Courtland and Decatur Rail Road Co. v. Rhodes, § 
Ala. Rep. 206-226; Donalson’s Ex’r v. Pope & Posey, 13 Ala. 
Rep. 752-770. To make this application of the legacy of 
George M. Savage, it was necessary that the account prayed 
for should be taken, and hence, as we have said, he was pto- 
perly made a party.—See the case last cited and the authorities 
there refered to, as well as the authorities on the brief of the 
counsel for the plaintiff in error; also Mobile and Cedar Point 
Rail Road v. Talman, Ralston & Co. 15 Ala. Rep. 472; Hun- 
ley et al. v. Hunley, ib. 91. 

2. By our statutes the Orphans’ Courts have full jurisdiction 
over the subject of granting letters of administration, and of all 
testamentary and other matters pertaining to an Orphans’ Court, 
or court of probate.—Clay’s Dig. 300, § 21; 301, § 25. By 
the 20th sec. of the act of 1506, the widow or next of kin to the 
intestate, or some of them, are entitled to the administration, and 
nothing is said in the statute as to her age; but we concede that 
although the act is silent, yet it would be improper for the Or 
phans’ Court to appoint her unless she had attained her major 
ity, so as to execute a bond which she could: not avoid. ‘This, 
however, is not the question before us. Is such appointment, 
when made according to the forms which the law prescribes, 
void, and can it be so declared in this collateral mode of pro- 
ceeding? We areclearly of opinion that her appointment at 
most was only voidable, and that having consented to the ap- 
pointment and fully ratified it since she has come of age, by 
filing her bill and proceeding in the course of administration 
upon the effects of her deceased husband, she could not set up 
her infancy to avoid the grant of administration or her liability 
upon her bond.—Reeves’ Domestic Rel. 240; Richardson v. 
Boright, 9 Verm. Rep. 3638; 11 Serg. & Rawle, 305; 7 Watts, 
412; 5 Yerg. Rep. €1; 2 Term Rep. 426. As then her intes- 
tate’s estate has the security of a good bond, and she produces her 
letters of administration granted by a court of competent juris- 
diction, is of full age and insists upon her rights as confered by 
said letters, it does not lie with the defendants te say she should 
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not recover because there was a time when she could have 
avoided the bond. But we think it clear the Court of Chancery 
should not go behind the letters and retry the question of the 
complainant’s infancy at the time the letters were granted: For 
I take it, that the Orphans’ Court in the grant of the letters 
must be presumed properly to have investigated and correctly 
to have decided all questions proper to be determined as pre- 
requisites to the grant of administration, it appearing that its ju- 
risdiction rightfully attached.—2 Greenl. Ev. § 339; ib. § 340. 

3. We proceed next to notice the remaining question as to 
whether the legacy claimed by the bill was vested or contingent, 
and here we may remark, that we previously had occasion to 
examine this-question, in the case of Goodman, Ex’r, v. Ben- 
ham, Adm’r; 16 Ala. 625, and then arrived at the conclusion 
that the legacy was vested. We held up the opinion, however, 
in that case, that the question might be re-argued. The point 
has been fully discussed in this case, and we see no reason to 
doubt the correctness of our first conclusion. The law is said 
to favor the vesting of estates, and in cases where the intention 
of the testator, to be gathered from the whole will, is doubtful, 
that construction should. be. adopted which is profitable to the 
devisee, not to his prejudice.—Bacon’s Abr., Wills, g.; 1 Jar- 
man on Wills,726-’7. So when there is a doubt, vested rather 
than contingent remainders. are favored.—4 Pick. Rep. 198; 2 
ib. 468; 21.ib. 312; 5 Mass. Rep. 535; 10 Bacon’s Abr. (Bou- 
vier’s ed.) 540; 1 Roper on Leg. 389. So, also, courts do not 
favor intestacy ‘as to the residue of an estate.x—Lake v. Robin- 
son, 2 Merrivale, 385. The rule which favors the vesting of 
legacies will prevail, unless a clear intention is shown on the 
will that it shall not vest until the happening of the contingency, 
and it is said ‘‘ the court will not conjecture in favor of an in- 
tention against the general rule.”—Gaskell v. Harman, 11 Ves. 
498; Farley v. Gilmer, 12 Ala. Rep. 141; Marr’s Ex’r v. Me- 
Cullough, Adm’r, 6 Por. Rep. 507. These general rules can 
do but little more than aid us in arriving at the intention of the 
testator, for in all cases that intention, to be gathered from the 
whole will, must be, if lawful, the law for the court in giving 
effect to the will. We think it sufficiently appears from an ex- 
amination and careful analysis of the whole will, that it was the 
intention of the testator to provide against intestacy in respect to 
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any portion of the residuum of his estate. After making a pros 
vision for his wife in the second item of the will, he proceeds in 
the third to dispose of the residue as follows: ‘ It is my will 
and intention to give and bequeath the residue of my estate, 
both real and personal, in the manner and form hereinafter spes 
cified, to-wit—To my dear children, Bethaland Dillahunty, 
Wm. F. T. Savage, George M. Savage, Samuel G. Savage, 
John Tacitus Savage, and to my grand-children hereinafter 
mentioned, as follows,—To my daughter, Bethaland Dilla 
hunty, I bequeath the property already advanced to her as her 
marriage portion—To my son-in-law, John B. Dillahunty, I 
give and bequeath the personal property heretofore advanced to 
him,” &c. The testator then provides that in-the future and 
final disposition of his estate as afterwards directed, the advances 
already made to any of his children (and which he had charged 
in a book with the prices annexed) shall be deducted from the 
portion of the child or grand-child so advanced. By the fourth 
item, he directs his estate to be kept together, and the plantation 
to be kept up until the death of his wife, Ann R. Savage, and 
when his younger children arrive at the age of twenty-one, he 
directs his executors to give them as much property as he had 
advanced to his other children upon their marriage or majority. 
The fifth item provides for the annual division of the proceeds of 
the crops (deducting what is necessary for the support of his 
wife aud sons, Samuel G. and John Tacitus,) between his chil- 
dren who are married or,are of full age, to be accounted for by 
them on the final division, and the younger children who may 
not have received the benefit of these dividends, shall be reim- 
bursed their proportion, with interest, on the final division. 
The sixth provides for the professional education of S. G. and 
J. T. Savage out of his estate, which is not to be deducted 
from their shares on final division. The eleventh item provides 
that ‘*upon the death of Ann R. Savage, wife of testator, that 
all the property of every kind, both real and personal, then in 
the hands of. the executors, shall be equally divided between 
testator’s children and grand-children, in the mode already pro- 
vided, one seventh to Samuel G. Savage,” &c. We are clear 
in the opinion that the intention of the testator was to vest the 
interest immediately upon his death, when the will would take 
effect, but to postpone the enjoyment or possession until after 
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the death of Ann R. Savage. The third item we think vests 
the legacy—the eleventh item shows the time when it shall be 
enjoyed. We think this idea pervades the whole will. Equal- 
ity as to the distribution of his estate between all his children 
seems to have been the testator’s leading object, and such por- 
tions of his estate as well might be distributed without crip- 
pling the operations of the farm, he orders to be annually divided, 
which portions so divided are to be taken into the account upon 
final distribution, the shares of the younger children in the prof- 
its of the estate to bear interest until enjoyed by them. But 
they were entitled to their dividend if they married or came of 
age, although Ann R. Savage was in life: Thus showing that 
their interest vested and that a portion could be realised before 
the-happening of the event, which according to the construction 
contended for by the counsel for the defendants in error, the 
gift was to attach. It is unnecessary, however, to dwell longer 
upon this point, as we repeat that from an examination of the — 
will and the language employed, we believe we should do vio- 
lence to the intention of the testator as well as run counter to 
established precedents to hold this a contingent, not a vested 
legacy. 

We might here close this- opinion, but as in all probability 
the case may.return unless the other questions raised are de- 
cided, we proceed briefly to state the law as applicable to them, 
and which will guide the chancellor and the register in the 
further proceedings to be had in the cause. 

- As to’the legacy left to William F. T. Savage, if he was 
dead at the time of the death of the testator, express provis- 
ion is made in the will that his portion, to be ascertainéd in 


the mode therein prescribed, shall be divided among the chil- 


dren and grand-children of the testator, in the same manner a3 
is expressed in respect of the other properly bequeathed them. 
It is plain then, that if he was dead when the will was made 
or when the testator died, the complainant’s intestate was enti- 
tled to his proportion of the share so bequeathed. This point 
was decided by us in the case of Goodman, Ex’r, v. Benham, 
Adm’r, above cited. . 

1. The fifth item of the will requires the executors to divide 
between the children who are marrigd or are of full age the net 
proceeds of the crops to be realized by the executors, after de- 
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ducting what is necessary for the support of the testator’s wife, 
as provided for in the second item, ‘‘ and for the support, board- 
ing and schooling of his younger sons, Samuel G. and Tacitus,” 
And it is provided by the sixth item, that if either of the latter 
should conclude to study professions, the executors are to pay 
the expenses thus incurred, ‘‘to be deemed a part of their edu 
cation, for which my estate generally is to be made chargeable, 
and not their portions or distributive shares of the same.’’ The 
testator also provides that upon the final division of his estate, 
the younger children who may not have had the-benefit of such 
annual dividends to be made by the executors of the proceeds of 
the crop are to be re-imbursed their proportion with lawful in- 
terest. Now we think it results from the foregoing extracts that 
it was the intention of the testator that his two younger children, 
of whom the plaintiff’s intestate was one, should be supported 
and educated out of the estate, or rather out of the profits ac- 
cruing upon the farm, &c.; and that such necessary expenses 
as were actually incurred in the support and education of said 
intestate should constitute a valid. demand against the estate— 
Whether these expenses have actually been paid, or remain to 
be paid by the plaintiff as administratrix of said Samuel G., 
makes no difference. The will provides for their payment out 
of the estate, and the executor is not the less bound to pay the 
expenses necessarily incurred, because the party for whose ben- 
efit they were appropriated is dead. In taking the account it 
will be proper to ascertain what sums have been paid by the in- 
testate, or remain to be paid by his administratrix for his neces 
sary support and his education, before his marriage or arrival at 
the age of twenty-one. The bill does not aver that the expen- 
ses were incurred in studying a profession under the sixth item. 
Had such been the case, we apprehend the executor should be 
required to pay for such, though incurred after marriage, or after 
the party had attained his age of majority, since the will provides 
for such payment irrespective of the age when the party may 
study the profession. But the plaintiff cannot recover for such 
sums as might well have been expended in education, &c., but 
which were not so expended. Only the actual necessary and 
proper expenses should constitute a charge against the estate, 
before the surplus is divided. 
2. As to the dealing between the executor and Dillahunty, 
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by which the latter fell in debt to the estate, and for which in- 
debtedness he confessed judgment, a portion only of which has 
been paid, we need only remark, that he (Dillahunty) denies all 
fraud in the matter of the receipt of the money and confession of 
the judgment—denies that any division of the proceeds of the 
crops was ever made on account.of the litigation in which the 
estate was involved, and denies that he received any sums of money 
from George M. Savage as executor in right of his wife, or in 
his character as husband of his said wife, the receipts for which 
were fraudulently transferred into a debt, as is charged in the 
bill. It is insisted by the counsel for the plaintiff in error, that 
the answer of Dillahunty is insufficient and evasive, and the al- 
legation of the bill charging him with the receipt from the exe- 
ecutor of $7,000 on account of the legacy to his wife, the proceeds 
ofthe crops under the fifth and ninth clauses of the will, should be 
considered admitted. Conceding the general principle that where 
a fact is alleged which prima facie is within the knowledge of 
the defendant, and which he fails to answer, it must be regarded 
as admitted by him, so far as to dispense with proof by com- 
plainant to establish its truth, as the same is asserted in Kirkman 
v. Vanlier, (7 Ala. Rep. 217,) yet we do not think it applies to 
the case before us. Here the defendant denies the allegation 
of the bill that any division was made of the net proceeds of the 
crops, and adopting the language of the bill, negatives the charge 
as to the receipt of the money, as we have above stated. That 
such an answer is objectionable as insufficient there is no doubt, 
and had the plaintiff excepted to it, the exception should have 
been sustained. It is not sufficient that an answer contains a 
general denial of the matters charged; there must be an answer 


‘to the inquiries upon the general subject. ‘The defendant must 


speak directly and without evasion—must not only answer the 
charges literally, but must confess or traverse the substance of 
each charge.—Story’s Eq. Pl. § 852, n 3. So also, if the de- 
fendant deny a fact, he must traverse it directly, and not by way 
of negative pregnant; if the fact charged in the bill be stated to 
be done under divers circumstances, the defendant may not tra- 
verse it literally as laid in the bill, but he must traverse the 
point of substance.—Danl. Ch. Pr. 835. It was not sufficient 
then for this defendant to deny “ that he received any sum of 
money from the said George M. Savage as executor of the said 
















132 ALABAMA. 
Savage, adm’x, v. Benbam, adm’r, et als. 














Samuel Savage, in right of his wife, or in his character as husband 
of his said wife, the receipts for which were fraudulently trans- 
ferred into a debt, as is falsely charged by the bill; nor was the 
judgment mentioned by the complainant fraudulently confessed.” 
In Wharton v. Wharton, 1 8. & 8. 235, (S.C. 1 Cond. Eng, 
C. Rep. 117,) Sir John Leach, V. C., said, ‘It is true that the 


general answer in this case includes in it an answer to the parti- 






cular inquiry. But such a mode of answering may in some 4 
cases be resorted to in order to escape from material discovery; ‘b, 
and it is safer to adhere in-all cases to the general rule that par- 13 
ticular cases must be answered particularly and precisely.” So C. 
in Woods v. Morrell et al., 1 Johns. Ch. Rep. 103-107, it was di 
held that particular and precise charges must be answered par- s 
ticularly and precisely, and not generally, although the general d 
answer may amount to a full denial. ‘These authorities and sé 
many others which might be added show that the answer of Dil- tk 
lahunty is insufficient, although it amounts to a general denial , 
of the charge in the bill. But while it would entitle the com- d 
plainant to her exception, it cannot we think be regarded as an ( 
admission of the allegation. Not having been excepted to, its 

effect is to put the complainant to proof of the allegation in her 


bill, but does not require the same amount of proof.—McGehee 
v. Goodwin, 15 Ala. Rep. 232; Waters v. Creagh, 4 Stew. & 
Por. 410; Wilkins v. Woodfin, 5 Manf. Rep. 183; Danl. Ch. 
Pr. 984, and notes. We do not think that the record before us 
warrants the conclusion that Dillahunty received the money for 
which he confessed judgment to the executor in payment or on 
account of his wife’s legacy, but it is pretty clear on the other 
hand, that he received it under a contract to refund it to the ex- 
ecutor, as is evidenced by the confession of the judgment and a 
re-payment of a portion of said indebtedness. He then occu- 
pies the relation of a judgment debtor to the executor for effects 
of the estate received by him. Such being the case, the equity 
of the wife remains unimpaired, for the husband’s marital rights 
have never attached to the fund. He has not dealt with the ex- 
ecutor as husband, with the view of binding the wife’s estate.-— 
Her rights in respect of the legacy remain unaffected by the hus- 
band’s conduct. What are her rights as against her husband, 
or his creditors? Were the husband seeking the aid of the 
court to reduce’ the legacy into possession, it is well settled that 
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the court would require him to make a suitable settlement upon 
the wife. Itis further the settled doctrine that the wife may re- 
sort to a court of chancery to have such settlement decreed her 


_ out of her equitable estate.—Atherly on Mar. Set. 345; Murray 


v. Lord Elibank, 5 Ves. 737; Carr v. Taylor, 10 ib.574. And 
it is said that to obtain her the aid of the court, it is not neces- 
sary that she should file a bill, for the court will grant her its as- 
sistance merely upon her petition.—Atherly, 345 ; 1 Atk. 192; 
ib. 280; see also as to the right to a settlement, 2 Kent’s Com. 
139-40 ; Kenney v. Udall, 5 Johns. C. Rep. 464; and Danl. 
C. Pr. 141-2, as to the form of the order. Neither can the cre- 
ditor of the husband resort successfully to a court of equity to 
subject the legacy of the wife to the payment of the husband’s 
debts, where they have joined in a voluntary conveyance to an- 
other.—Andrews & Bros. v. Jones, 10 Ala. Rep. 400, and au- 
thorities there cited. ‘So in a suit-by husband and wife for the 
legacy of the latter, it was held that the executor cannot plead a 
debt due from the husband to the executor.—Per Sir William 
Grant, in-Carr v. Taylor, 10 Ves. 574. 

These authorities may suffice to show that the husband never 
having reduced the legacy into possession, the wife’s equity to a 
suitable settlement out of her share of the estate is not to be 
considered as affected by reason of his indebtedness to the ex- 
ecutor. 

Perhaps we have no need to go farther into the questions 
presented, as the principles above educed will be sufficient for 
the guidance and future disposition of the cause. If a balance 
remains after making a suitable settlement on the wife, it should 
not go to Dillahunty, but be appropriated in discharge pro tanto 


of his indebtedness to the estate. 


Let the decree of the Chancery Court be reversed ied the 
cause remanded, that a reference may be awarded, and a decree 
pronounced in accordance with the views here expressed. 

Let the defendants pay the costs of this court. 


Parsons, J., not sitting. 
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1. Where the payment of a legacy is made to depend on the estate being’ 


worth a specified amount after the debts are paid, the point of time at 
which the value of the estate is to be ascertained is not that of the testa. 
tor’s death or of the probate of his will, but that at which the assets are 
applied in due course of administration to their proper objects in con. 
formity with the directions of the will. 


2. If the payment of a legacy is made to depend on the condition that the 
estate in the hands of the executor is worth a specified amount after the 
debts are paid, the distributive share which is allotted to the widow, in 
consequence of lier dissent from the will, is not to be taken into the 
estimate in ascertaining the value of the estate. 


Error to the Chancery Court of Lauderdale. ‘Tried before 
the Hon. David G. Ligon. 


Ormonp, Wo. Cooper and Irving, for plaintiffs in error: 

1. The decree of the chancellor assumes, that the property 
of the testator was in the hands of the executor from the time of 
the probate of the will for the purpose of proving its value to be 
$80,000. This is manifestly wrong. The previous clauses of 
the will required the executor to keep the estate together with the 
slaves, &c. for one year, and authorised him to do so for two 
years, after which it was to be sold on a credit of one and two 
years, and then converted into * ready money.”’ So that it is 
manifest the testator contemplated that at least four years 
should elapse before the estimate of the value of the estate could 
be made. : 

2. The effect of the dissent of the widow to the will was to 
invest her with a title to one half the personal estate as dower, 
there being but one child, and this produced a virtual intestacy 
as to that portion of the estate.—Clay’s Dig. 300, § 20. This 
portion of the estate never came to the hands of the executor, 
and was therefore not a fund for the purpose of paying legacies. 

3. Though events happening subsequent to the will cannot 
vary its construction, yet it is the duty of the court to place it- 
self if possible in the situation of the testator, to ascertain if pos- 
sible his meaning, and as in this case the whole scheme of the 
will depended on the wife abiding by it, it is impossible to sup- 
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se this was not an event contemplated by him. Therefore 
it was, doubtless, that he required the estate to be kept together 
at least one year by his executor, by which time it would be as- 
certained whether the widow would abide by or dissent from 
the will.—1 Jarman on Wills, 259; 1 Cox, 324; 1 Vesey jr. 
475; 11 ib. 457; 1 Greénl. Ev. § 287. 


L. P. Waker, for defendants : 

- 1. It is not contended. on the part of the defendants in error 
that their legacies.are not contingent. 'This is expressly admitted. 
But we insist that the contingency upon which they were to vest 
is this—when, -after the payment of the debts of the testator and 
deducting the portion given to the widow by the will, his estate, 
meaning thereby property of all sorts, in the hands of the execu- 
for, amounted in value to $80,000. The dispute then is not as 
to the character.of the legacies, both parties admitting them to be 
contingent, but it is as to what is the contingency upon the hap- 
pening of which they were to vest. 

2. The dissent of the widow from the provisions of the will 
cannot in any wise affect the construction to be placed upon it. 
“No-extrinsic evidence furnished by facts occurring subsequent 
tothe death of the testator can be allowed to alter the construction 
of a will, or to wrest from a legatee any rights conferred by it.” 
Jeremy’s Eq. 54; 4 Vesey, 329; 19 ib. 367, 533; 1 Merivale, 
360, 419; 2 McCord’s Ch. 274; 1 Johns. Ch. 233. “A will 
must be construed as it would be at the znstant of the testator’s 
death, and no subsequent fact or event can alter that construc- 
tion.” —2 Douglass, 494, note 1; 3 Burrows’ Rep. 1581; 2 
Dallas, 244; 18 Johns. 381; 1 Vesey sen. 153; Ram on Wills, 
107-8; 2 Hill’s Rep. 85-8. Nor will inconvenient consequences, 
not in contemplation of the testator at the time of making the 
will, be considered in construing it—1 Meriv. 358, 419; 7 Ves. 
368. Now the widow’s dissent is certainly an event, and oc- 
curred subsequent to the publication of the will. The court 
therefore, in placing a construction upon the will, has no right to 
know that the widow has dissented.—See further, Coke on Litt. 
646, note b; 18 Vesey, 466; 1 Brown’s Ch. 472; Wigram on 
Wills, 8. 

3. In all cases of contingent legacies, the creterion by which 
to ascertain when they become vested must be furnished by the 
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will itself, and is to be discovered upon a mere inspection of the 
will by the court. Of course then, anything which changes or 
subverts the criterion furnished by the will, in order to ascertain 
when these legacies vested, is altogether dehors the record, and 
cannot be considered at all in inquiring whether the legatees are 
entitled. ‘To permit the widow’s dissent to affect the construe 
tion of the will would be to alter totally the criterion for the as- 
certainment of the contingency upomwhich the legacies depend, 
and to set up an entirely new and different one. What is the 
criterion which the will furnishes? It is this: If after the pay» 
ment of the debts and deducting the portion given to the widow 
by the will, the balance of the estate in the hands of the exes 
cutor shall amount to $80,000, these legacies were to vest, 
The debts (as the register reports) were about $30,000, and the 
widow’s portion under the will was worth about $10,000. The 
will then in effect provides, that if the-estate in the hands of the 
executor, after paying out $30,000 (debts) and deducting pro 
perty worth $10,000, (the widow’s portion,) shall amount te 
$80,000, the legacies were to vest. Now if regard is to-be had 
to the act of dissent, this criterion is completely upset, for the 
widow’s share after her dissent became $53,000: And the con 
struction contended for by the plaintiff in error is that our lega+ 
cies were to vest, if after paying the debts ($30,000,) and the 
widow’s share after her dissent, ($53,000,) the balance of the 
estate amounted to $80,000: That is to say, the criterion furs 
nished by the will is to deduct from the entire estate $40,000— 
that contended for by the plaintiff in error is to deduct $53,000. 
Obviously the latter is a complete subversion of the former, and 
by adopting it an entirely new will is made. 

4. The widow’s dissent can defeat the legacies only upon the 
ground that it operates an impilted revocation of them. But 
revocations are never implied except in case of a subsequent. 
marriage, birth of a child, or birth of posthumous child. 


DARGAN, C. J.—This bill was filed by the defendants in 
error to recover legacies bequeathed to them by the last will 
of Joseph L. D. Smith. By the first clause of the will the 
testator directed that all debts should be paid as they became 
due: He then bequeathed to his wife his furniture, carriage 
and horses, and some slaves, and directed that she be supported 
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out of the proceeds of his estate, with the same ease and com- 
fort to which she was accustomed during the life of the tes- 
tator, and in the event of her marriage he bequeathed to her ten 
thousand dollars, the property he had given her to be consid- 
ered as part of that sum. By the third clause of the will the 
testator directs that his slaves in Mississippi be sold at the expi- 
ration of a year from his-death, unless in the opinion of his 
executors it be advisable not to sell; in that event, they were 
directed to rent land in Mississippi and save another crop; and 
at the expiration of this year, they were directed to sell the 
slaves, horses, cattle and other stock on a credit of one and two 
years. He also directed that the lands that he owned on the 
Mississippi, in co-partnership with Thomas Kirkman, should be 
sold as soon as fifteen dollars per acre could be obtained for them 
on a credit of one and two years. He then gives directions 
as to the education of his only daughter, Jane. The seventh 
item of the will is in the following language: “ After my debts 
are paid, and when the estate in the hands of my executors 
shall amount to eighty thousand dollars, I give and bequeath to 
each of my executors one thousand dollars—To my sister, Re- 
becca F. Williams, two thousand dollars ; to Rebecca J. White 
one thousand dollars; to Rebecca E. Dancy one thousand dol- 
lars; to Mary Jane Stodder one thousand dollars; to Malinda K. 
Williams one thousand dollars; to Henry D. Smith one thousand 
dollars; to Thomas Williams, of Mississippi, five hundred dollars; 
my interest in Texas lands to Lawrence Williams, and the rest 
and residue of my estate, both real and personal, I give and be- 
queath to my only daughter, Jane.” The testator then pro- 
ceeds to make a further disposition of the property in the event 
of her death without issue. In a short time after the probate of 
the will the widow dissented from it and claimed the share’she 
was entitled to receive by law. In directing an account to be 
taken with the view to ascertain whether the estate in the hands 
of the executors, after the payment of the debts, amounted to 
$80,000, the chancellor determined that the dissent of the 
widow from the will, by which she became entitled to one half 
of the personalty, there being but one child, could not be con- 
sidered, and that the share she became entitled to receive under 
the statute of distributions must be considered as a part of the 
estate in the hands of the executors. He also directed the es- 
10 





138 ALABAMA. 


Kirkman, ex’r, et al. v. Mason et als. 








—_ 


tate to be valued at the date of the probate of the will, withong 
regard to any subsequent loss or depreciation that the estate 
might have suffered. The estate thus valued was ascertained te 
amount to more than eighty thousand dollars, after deducting 
the amount that the testator owed at his death, whereupon a des 
cree was rendered against the executor, in favor of the com 
plainants. 

We do not think it material to. enquire whether the legacies 
are vested or not. If we were to admit that they were techni- 
cally vested, so that the representatives of the legatee would be 
entitled to demand the legacy if the legatee himself would 
have been entitled to it, had he been living, still the ques 
tion would be the same, and that is, whether the estate in the 
hands of the executors, after the payment of the debts, is of the 
value of eighty thousand dollars. It is on this contingency that 
the complainants are entitled to demand payment of their legacies, 

It will be at once seen that the time of the valuation of the 
estate becomes an important enquiry, when the payment of leg 
acies is made to depend on such valuation. For instance, if a 
legacy is directed to be paid on the condition that the estate ig 
worth $50,000, after the payment of all debts—suppose the es 
tate at the time of the probate of the will was worth this sum, 
over and above all the debts that the testator owed, but owing 
to losses for which the executor was not responsible, before the 
debts were all paid, the, estate should become insolvent, could 
the executor be charged with the payment of this-legacy? Al 
will answer that he could not, unless the loss to. the estate orie 
ginated from some actor neglect of duty on his part. So if the 
estate at the time of the death of the testator would not be valued 
at a‘sum sufficient to pay the debts and leave a balance of 
$50,000, but from a sudden rise in the value of property, ina 
short time after the death of the testator and before the estate 
was administered, it was so increased in value that it could well 
pay not only the debts but also the legacies, could it be cone 
tended that the legatee could not receive payment of his legacy, 
because at the moment of the death of the testator, or at the 
time of the probate of the will, the estate would not have been 
valued by prudent men at a sum sufficient to entitle the legatee 
to. demand payment? We think these supposed cases show the 
impropriety of fixing on the time of the death of the testator of 
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of the probate of the will as the time at which the value of the 
estate is to be ascertained. If we say the right to payment de» 
pended on the value of the estate at the death of the testator, 
the legatee would be in many cases entitled to demand it, al+ 
though the debts were not all paid: On the couatrary, he might 
in many cases not be entitled to his legacy, although the estate 
was able not only to pay the debts, but also-to pay all the lega+ 
cies, according to the provisions of the will. . We cannot, theres 
fore, adopt the time of the death of the testator, nor of the pra» 
bate of the will, as the correct point of time at which to ascer* 
tain the value of the estate. Either might lead to results nat 
only opposed to the intention of the testator, but even opposed 
tolaw. Inthe case of the At’y Gen’l v. Robins, 2 P. Wms. 
23, a testator gave several legacies, and at the latter part of 
his will he added that he apprehended there would be a consider 
able surplus beyond what he had given, and therefore he gave other 
legacies. At the time of the death of the testator the estate was 
sufficient to pay all the legacies, but owing to the sudden fall in thp 
value of South Sea stock, there was a deficiency. It was decreed 
that the later legacies were Jost. It was the evident intention of 
the testator that the legacies given in the previous part of the will 
should ‘be prefered, and as the estate, although sufficient at his 
death to pay all legacies,.became insufficient in the course of ad- 
ministration, the loss was thrown exclusively on those later lega~ 
cies. In the case of Silsby v. Silsby, 3 Cranch, 249, the testator 
gave several legacies and annuities after the payment of hjs 
debts. ‘The will then provided that if the personal estate and 
the produce arising from the sale of his real estate should not 


be sufficient to pay the several legacies and annuities bequeathed 


by the testator, then he directed that the annuities and legacies 
should not abate in proportion, but that the whole of the defi- 
ciency should be deducted out of the legacies of $1500 be- 
queathed to Enoch Silsby. At the time of the death of the 
testator, the estate was ample to pay all debts and legacies, but . 
owing to the bankruptcy of the executor there was a deficiency. 
The question arose between Enoch Silsby and the other leza- 
tees, whether the loss should be borne exclusively by him? He 
contended that whether the estate was sufficient or not to pay 
all the legacies, must depend on the value of it at the death 6f 
the testator, and that he should not be made to bear the Joss 
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‘exclusively, resulting from the waste and insolvency of the exe. 
cutor. Judge Marshall said, “that the time of ascertaining the 
sufficiency of the estate is when the will is carried into execu 
tion by the a plication of the funds to their proper objects, 
under the directions of the will; when that application is made, 
if a deficiency appears, then the loss. must be borne by Enoch 
' Bilsby.” This opinion is in accordance with the well settled 
principles of law. For instance, if the estate is able to pay not 
only the debts, but also all legacies at the death of the testator, 
but owing to the waste of the executor there is a deficiency, the 
legatees must bear the loss as between them and the creditors, 
and the value of the estate at the death of the testator can have 
no influence on the rights of creditors, in a controversy with 
legatees. So, if some legatees are to be prefered in payment to 
others, by the directions of the will, and inthe course of admin- 
istration a deficiency occurs, the prefered legatees are not to 
bear the loss of this deficiency as between them and the other 
fegatees, whether the deficiency occurs from the waste of the exe- 
cutor or from the depreciation of the value of the estate from 
any accidental cause ‘for which the executor is not responsible 
Marsh v. Evans; 1 P. Williams, 668 ; 2 Lomax on Executor, 
222; 2 Williams on Ex. 837;-Fonnereau v. Poyntz, 1 Bro. €. 
C. 478; Humphries v. Humphries, 2.Cox, 186; Page v. Lap- 
engwell, 18 Vesey, 466. These authorities show that when 
the payment of a legacy is made to depend on the sufficiency of 
the estate to pay other prefered legacies, this sufficiency of the 
estate can only be ascertained when the assets are applied in due 
course of administration to their proper objects, in conformity 
avith the directions of the will, unless indeed it was the intention 
.of the testator that their payment was to depend on the valuation 
of the estate at some‘different time. The intention of the tes 
tator, however, in-the case before us, is in harmony with this 
tule. His language is, ‘After my debts are paid and the estate 
in the hands of my executors shall amount to $80,000, I give,” 
&c. When did he intend that it should be ascertained whether 
the estate in the hands of his executors amounted to $80,000? 
His own language furnishes the answer—ayier his debts were paid. 
This is the time at which the estate in the hands of the executor 
should have been valued. The time adopted by the chancellor 
tight lead to results not only opposed to the intention of the 
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testator, but repugnant tothe whole scheme and design of the 
will. It was the evident intention of the testator to make an 
ample provision for his daughter, Jane, for she was the particu- 
lar object of his affections. Now suppose the estate was wortl 
one hundred and ten thousand dollars, at the time of the pro- 
bate of the will, and the debts amounted to $30,000, and that 
shortly after the probate of the will the estate had suffered a loss 
of $50,000, there would then have been left but $30,000 for 
the payment of legacies, and the dissent of the widow from the 
will would have entitled her to $15,000°of this $30,000. If 
these legatees could claim this remaining fifteen thousand dol- 
lars, in opposition. to the daughter of the testator, we should 
leave-her in the case supposed destitute and penniless. We 
do not think that the will would warrant a construction that 
might lead to such results, but-on the contrary, the plain inten- 
tion of the testator is that if his estate in the hands of his exe- 
eutors, after the payment of his debts, shall amount to the sum 
of $80,000, then he gave the legacies sought -to be recovered, 
and we cannot, without doing violence to his intention, fix upon 
atime anterior to that for the purpose of estimating the value of 
the estate. 

It may, however,be urged that to make the payment of the 
legacies depend on the valuation of the estate, after the payment. 
of the debts by the executor, would enable him to postpone the 
payment to a distant-day, and should the value of the estate be 
diminished in the meantime, the legatee may be defeated by the 
improper conduct of the executor. ‘The cause as it is now pre- 
sented to us does not require us to decide this question; but it 
may well be questioned: whether the improper or negligent con- 
duct of an executor can under any circumstances deieat- the 
payment of a legacy as between him and the legatee, or post- 
pone the time-at which the legatee could demand payment. It 
is, however, contended that no event subsequent to the death of 
the testator can be considered in construing a will, and that we 
inust give the same construction to this will, although the widow 
has dissented from it, that we would have given had she abided 
by it. To this argument we fully assent; but the construction 
of a will and whether there are funds to meet all its provisions, 
are two very different questions. Subsequent events may di- 
minish or increase the funds, but this increase or diminution 
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will not affect the construction. ‘The will speaks from the death 
of the testator—subsequent events cannot alter its language, 
We must take the intention ascertained from the language of 
the will as our guide in the application of the funds to the 
provisions of the will. - Let us then see what is the intention of 
the testator. ‘* After my debts are paid and the estate in the 
hands of my executors shall amount to eighty thousand dollars; 
I give,” &c. This is his language.’ What did he intend? 
First, that his debts should be paid. Secondly, that his estate 
in the hands of his~executors, subject to the provisions of his 
will, should amount to $80,000 before® these legacies should be 
paid. ‘This being the intention of the testator, as expressed by 
the will, we must be guided by it, although subsequent events 
may have so altered or depreciated the estate that these legacies 
may not be paid. The dissent of the widow withdrew ler diss 
tributive share from the operation of the will and from the hands 
of the executor for any purpose of the will, and cannot be esti- 
mated in taking an account of the value of the estate; for we 
think it clear that the testator intended that an estate of $80,000, 
subject to the provisions of his will, must be found to be in the 
hands of his executors after the payment of his debts, before the 
complainants should be entitled to receive their legacies. The 
distributive share of the widow should not therefore have been 
taken into the account—she becomes entitled to it independent 
of the will, indeed, in opposition to it—and it cannot be said to 
be in the hands of ‘the executor for any purpose contemplated 
by the will. But we think the legacy bequeathed to her by the 
will is a portion of the estate that should be taken into the ac- 
count. She cannot claim her distributive share and also the 
legacies bequeathed to her by the will. She abandoned all 
‘benefits under the will, when she dissented from it. That por- 
tion of the testator’s estate designed for her by the will therefore 
falls into the estate in common with the testator’s other pro- 
perty, and must be valued as such in estimating the amount 
of the estate. ‘The correct rule in taking the accounts is this— 
to ascertain the value of the testator’s estate subject to the dis- 
position of his will, at the time his debts were paid. If it 
amounts to $80,000, then the complainants are entitled to re- 
cover. If his estate after his debts were paid, exclusive of the 
distributive share of the widew, which was withdrawn from the 
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operation of the will by her dissent, does not amount in value to 
$80,000, then they are not entitled to recover. 

It may be proper, however, to add, that the interest of the 
testator in the Texas land was correctly excluded in taking the 
account, for it is very clear that the. testator did not intend that 
his interest in Texas lands should be considered as a part of 
his estate in the hands of his executors. 

Let the decree of the chancellor be reversed and the cause 
remanded for further proceedings. 


Parsons, J., not sitting. 


KITCHEN vs. MOYE et at. 


1. Unless the record shows affirmatively, that a bill of exceptions found in 
it was signed by the presiding judge before the adjournment of the court, 
or within ten days thereafter by the written consent of the counsel en- 
gaged in the cause, under the statute of the 20th Dec. 1844, it must be 
rejected as furming no part of the record. 

2. A record cannot be amended by proof of matters dehors the record. 


JEWETT, for motion. 
SEWALL, contra. 


_ CHILTON, J.—In this case a motion is made to strike from 
the record the bill of exceptions which has been copied into it 
by the clerk of the court below. The ground of the motion is, 
that it does not appear by any matter apparent on the record 
that it was given and signed in term time, and because it is 
not dated, as required by the statute of 20th Dec. 1844. 

In Wood v. Brown, 8 Ala. Rep. 563, this court held that 
the statute was mandatory and imperative. The act makes it 
unlawful for the presiding judge to sign a bill of exceptions 
after the adjournment of the court, except the counsel consent 
in writing to extend the time for signing the same: In which 
last named event, it shall not be postponed for more than ten 
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days: And that it may appear affirmatively of record that the 
bill was so signed, it is made the duty of the judge, when he 
signs it, to add thereto the correct date of such signing. 

This statute is one which in my judgment was loudly called 
for as necessary to secure the due administration of justice, 
and should receive such construction as will effectually sup- 
press the evil intended to be remedied. ‘We feel no hesitation 
in adopting, as the correct practice-under it, the rule that the 
record should affirmatively show the statute has been complied 
with. If it fail to show the bill of exceptions was signed be- 
fore the adjournment of the court, or afterwards and within ten 
days from the adjournment, by the written consent of the coun- 
sel engaged in the cause, we must reject the bill as forming no 
part of the record. 

The motion submitted by. the counsel to amend the record 
by showing that the bill of exceptions was signed in term time, 
cannot be entertained. Were we to receive affidavits to amend 
the record, we should violate that salutary rule which requires 
that amendments of the kind should only be allowed when there 
is some matter of record upon which to predicate them. ‘Every 
consideration of public policy requires that the records of. the 
courts, upon which depend the rights of parties, shovld not be 
altered by proof of matter dehors, as is here proposed. If the 
judge refuse to sign the bill of exceptions as required by the 
act, the law does not leave the party aggrieved without remedy. 

Our conclusion is, that the’bill of exceptions in this case can- 
not be allowed as a part of the record, and the motion to strike 
it therefrom must be accordingly granted. 











